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TheNew Jersey Department of Environmental Protection (Department) isadopting new rules
and amendments at N.J.A.C. 7:27-30, its Open Market Emissions Trading (OMET) Program rule,
and related amendmentsto several other rulesin order to enhance and extend New Jersey’ sOMET
program. Thenew ruleand amendmentscreate additional opportunitiesfor thegeneration of volatile
organic compounds (VOCs) and nitrogen oxides (NO,) discrete emission reduction (DER) aredits
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and add new provisionsfor the generation and banking of greenhouse gas (GHG) credits. They also
allow additional uses of VOC and NO, credits (including “permit insurance” uses), increase the
portion of VOC and NO, credits that must be retired for the benefit of the environment from 10
percent to 20 percent for the new “permit insurance” uses, allow the conversion of NO, Budget
allowances and the Emission Offset Program’s banked credits to be converted to DER credits,
reorganize subchapter 30 to make it easier to reference, clarify the required procedures for
generating, transferring, verifying, voluntarily retiring and using credits, and provide new procedures
for circumstances not addressed in the original OMET rule.

The OMET Program was established by the Department to provide incentivesfor voluntary
reductions of air contaminant emissions. It was also established to provide aternative means for
regulated entities to achieve compliance with their air pollution control obligations, when
conventional control methods were not available or not cost effective. It wasintended that both the
economic viability of the State and the achievement of clean air goal s would be promoted through
the OMET Program. The purpose of these amendments is to expand and enhance the OMET
Program, so astomore effectivdy achievethese goals.

Rulemaking history

On August 2, 1995, Governor Whitman signed legislation (P.L. 1995, ¢.188, §8) which
directed the Department to establish an emissionstradi ng and banking program. Consequently, on
February 20, 1996 the Department proposed a rule which would establish an emissions trading
program, known asthe Open Market Emissions Trading (OMET) Program (see 28 N.J.R. 1147(b)).
Inthisproposal, the Department expl ained that the rulemaking represented Stage Oneof itsresponse
to the legidative directive, in which the basic framework for the OMET progran would be
established, and that it woul d befollowed by a Stage Two rule proposal whichwould further develop
the OMET Program. The Stage One proposal, which set forth procedures for the generation,
banking, transfer, use, and retirement of NO, and VOC credits, adhered to the principles in New
Jersey’s OMET law and was based largely on the USEPA’s August 1995 proposad open market
trading rule (OMTR) (see 60 Fed. Reg. 39668). The Department adopted the Stage One OMET
proposal on June 3, 1996 (see 28 N.J.R. 3414(a)), and the rules became operative on August 2, 1996.
The program established pursuant to these rules is referred to herein as “the Stage One OMET
Program.”

As early as Juneof 1996 the Department established an Emissions Trading Workgroup to
advisethe Department on theimplementation of the Stage One OMET Program and the devel opment
of the Stage Tworule proposal.

Additionally, in January, 1998, the Commissioner formed a “Blue Ribbon Panel,” chaired
by former A ssemblywoman Maureen Ogden, the Assembly sponsor of thelegislationwhich directed
the Department to develop a banking and trading program (P.L. 1995, ¢.188, 88). The
Commissioner asked the panel advise the Department on the development of the OMET Program.
The Blue Ribbon Panel focused on identifying potential modifications to the Stage One OMET
Program which would improve the environmental benefits of the program while lowering the cost
of compliance and increasing flexibility for business.
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The Stage Two new rules and amendments adopted herein incorporate many of the
recommendations made by the Emissions Trading Warkgroupand the Blue Ribbon Panel, as well
as recommendations made by the Greenhouse Gas Advisory Group, an advisory body formed to
advisethe Department on the design of a greenhouse gas (GHG) emissions barking program. Also
considered were comments received from the New Jersey Department of Transportation and
Mosakin Intemational Corporéation, the operator of the registry that serves the OMET Program.

Applicability of Amended Quantification Requirements

The quantification methods set forth in the rule amendments being adopted herein are, in
general overall concept, the same asthosein the original OMET rules promulgated on July 1, 1996.
However, these amendmentscorrect certan errors, add new procedural deail, and revise certain
elements of the original quantification procedures. These amended requiraments shall apply to
notices according to the following schedule:

1 Any Notice of Generation or Notice of Intent to Use DER credits submitted to the Registry
on or after June 6, 2000 shall meet the requirements of the amended rules being adopted
herein, including submission of a protocol that meets these amended rul es; any Notice of
Generation or Notice of Intent to Use DER creditssubmitted prior to June 6, 2000 shall meet
the OMET rulerequirements, including therequirementsfor protocols, in effect prior to June
6, 2000.

2. Verifiersverifying aNotice of Generationsubmitted to the Registry on or after June 6, 2000
shall do so with reference to the OMET rule requirements in the amended rules being
adopted herein; verifiers verifying a Notice of Generation submitted prior to June 6, 2000
shall do so with reference tothe OMET rulerequirementsin effect prior to June 6, 2000, not
the amended rules being adopted herein.

3. Any user submitting aNotice of Use as aconsequence of aNotice of Intent to Use that was
submitted on or after June 6, 2000 shall conform with the protocol and quantification
requirementsin the amended rules being adopted herein. Any user submitting a Notice of
Use as a consequence of aNotice of Intent to Use that was submitted prior to June 6, 2000
shall conform with the protocol and quantification requirements that applied at the time the
Notice of Intent to Use was submitted.

Public Comment

The Department held apublic hearing on August 5, 1999 to provide interested parties the
opportunity to present comments on the Department’ sproposed amendments, repealsand new rules.
The comment period closed on August 20, 1999. The Department received oral and/or written
comments on its proposed amendments, repeals and new rules from the following persons:

Alan N. Bogard, Infineum (I-1)

James Berube, Mosakin Internaional Corporation(MIC)
Hal Bozarth, Chemical Industry Council (CIC)

Dae S. Bryk, Natural Resources Defense Council (NRDC)
David V. Bubenick, Air Bank (AB)

abrwbdE
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6 William H. Bunn, Schweitzer-Mauduit, (SM)

7. Peter Chant, Infineum (1-2)

8. LisaFleming, Vineland Municipal Electric Utility (V)

9. Toby Hanna, Environmental Resources Management (ERM)
10. MusaA. Maner or Robert A. Walters, Levine-Fricke(LFR)
11. Bradley S. Martin, E.I. du Pont (DP)

12.  John A. Maxwell, New Jersey Petroleum Council (NJPC)
13. Peter O’ Rourke, Sparber and Associates (SA)

14. Patrick A. Petrella Stone & Webster (SW)

15. Ellen Radow-Sada, Drinker, Biddd, and Reath, LLC (DBR)
16. JmSinclair, Business & Industry Association (BIA)

17. H.R.VanHandle, TOSCO (T)

18.  Bruce M. Wallington, Merck (M)

19.  David W. Wilkin, BASF (B)

20.  Samuel A. Wolfe, Public Service Electric & Gas Company (PS)

Summary of Hearing Officer's Recommendations and Agency Responses:

William O’ Sullivan, Administrator of the Department’ s Office of Air Quality Regulation,
served as the Hearing Officer at the August 5, 1999 public hearing held & the Department’s Public
Hearing Room at 401 East State Street in Trenton, New Jersey. The Department accepted written
commentson the proposal through August 20, 1999. After reviewing the hearing testimony and the
written comments, the Hearing Officer recommended that the Department adopt the proposed rule
amendments, repeals and new rules, with the changes described below in the Summary of Public
Comments and Agency Responses and in the Summary of Agency-Initiated Changes. The
Department has accepted the Hearing Officer's recommendation.

The Hearing Officer's recommendations are set forth in the hearing officer'sreport. A copy
of therecord of the public hearing (including thehearing officer’ sreport) isavailable for inspection
by contacting:

ATTN: Docket # 12-99-06/698

Department of Environmental Protection

Office of Legal Affairs

401 East State Street

PO Box 402

Trenton, New Jersey 08625-0402

Copies of this adoption document are also available from the Department’s website at
www.state.nj.us/dep/agm, where Air Quality Management rules, proposals, adoptions and SIP
revisions are available. Specifically, this adoption is available at:
www.state.nj.us/dep/agm/ometp2ad.htm.

Summary of Public Comments and Agency Responses:

The numbersin parentheses after each comment correspond to the number of the commenter, given
above, to indicatethe person(s) who submitted the comment. The comments are as follows:
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GENERAL COMMENTS

1. COMMENT: These commenters commend the Department for its continued effortsto develop
the Open Market Emission Trading Program (OMET), and for its patience and perseverance during
the three-year long Phase | OMET rule devel opment process. The commenters variously describe
the OMET Program as an innovative program that attempts to achieve environmental emission
reduction goals through a market based approach, and as an innovative way to provide incentives
for aggressive environmental performance. One commenter observed that it may make compliance
simpler and moreflexible in the future. They indicate that Department staff asindividuals, as well
as the Department as an organization, should take great pride in the Department’s success in
effectively transforming a new and innovative air quality compliance concept into a viable and
workable environmental management program for New Jersey. Aspects of the program that these
commenterscomplemented included itsopennessand flexibility, that fact that the program involved
third partiesin program implementation freeing the Department from potentially burdensome and
time-consuming oversight, and the sharing of responsibility and liability among trading program
participants. One commenter noted that, having participated inthe OMET Phase || Working Group,
it isrewarding to see many of the items from that effort being included. (3), (5), (6), (7), (8), (9),
(12), (17), (18)

RESPONSE: The Department gopreciates the commenters support.

2. COMMENT: The commenter would like to commend the Department for having utilized the
Emissions Trading Workgroup and the Blue Ribbon Panel process to allow the gathering of
information and views on the evolution of the State’s emission trading program. (12)

RESPONSE: Emissions trading represents a new approach to achieving compliance. It has
therefore been the Department’ s policy to engage in an extensivedialogue with stakeholders as it
has progressed from initial concept to promulgated rules. The Depatment appreciates the
commenter’ s support for this process.

3. COMMENT: The commenter wishesto commend the Department on itsoverall development
of the Stage Two OMET rule. It has been the commenter’s experience, and that of many of its
clients, that the Stage Oneregulations provide atrue“win-win” approachto air quality management,
both for generators and users of DER credits. Theexpansion of the rules should provide additional

opportunities to take advantage of this market-based compliance approach, creating a more robust
market for DER credits and continued air quality improvements for New Jersey residents. (10)

RESPONSE: The Department gppreciates the commenter’ s support for the OMET program.

4. COMMENT: Theregulatory revisionsin this proposal appear to approach abalance between
regulatory rigidity and market flexibility. (17)



Please refer to the May 15, 2000 edition of the New Jersey Redister for the official text of this adoption.

5. COMMENT: The commenter believes that the Department has taken a voluntary program and
attached to it all the “claptrap of command and control” that it can muster. Equally disconcerting
is the Department's incorporation of such severe restrictions on the use of banked emissions so as
to render them useless. This discourages participation in the program. (1)

6. COMMENT: Onecommenter objected that aspects of the proposal are punitiveto credit users.
Instead of allowing the positive benefits of trading to accrue by supporting an active system, the
Department has shown itself to be bound by the bureaucratic chains of the present system and has
taken an antagonistic approach to trading. Instead of fostering responsibility for required emission
reductions by allowing numerous uses based on ways of complying with limits, the Department
retains the attitude that users are paying for non-compliance and lays out punitive restrictions
cloaked in aguise of environmental concern. While the concern may begenuine, the results of the
actions are not at all environmentally progressive in terms of the trading process. (8)

RESPONSE to Comments 4 thru 6: In rulemakings for the OMET program, the Department
strivesto find the appropriate bal ance between establishing mandates and allowing flexibility. The
Department is seeking to design aProgram which provides regulated entitiesflexibility so that they
may comply withair quality requirements at lesser cost, but which also ensures that environmental
protection is sustained.

7. COMMENT: Sincetheruleproposal isentitled “open market emission trading” it islikely that
the general regulated community is not aware of the new mandatory nature of this proposal or the
wide-rangingimpact that the proposal hason permitting and enforcement programs Thecommenter
suggests the Department refrain from adopting this rule proposal and work with the regulated
community and the Blue Ribbon Panel to improveon the obj ectionabl e portions of the rule proposal.
(3), (12)

8. COMMENT: As mandatory use of credits is not consistent with voluntary emission trading
systems, the Department should remove all mandatory uses of emission creditsfrom therules. (11)

9. COMMENT: The Department should not build aregulatory hammer into the OMET program
rulesbut should keep the OMET rulesflexible. The OMET rules should not require any mandatory
uses. (16)

RESPONSE to Comments 7 thru 9: The Department has provided the general regulated
community extensive opportunity to becomeawarethat the OMET Programincludes mandatory uses
of DER credits as well as voluntary uses, and therefore the Department has deermined that it is
appropriateto proceed with theadoption of theseamendments. Fromtheoutset, the OMET Program
hasincluded both types of uses. These amendments enlarge both the number of mandatory usesand
the number of voluntary uses. In the development of these anendments, the Department has
provided stakehol ders, ind uding membersof the regulated community, with extensive opportunities
to beinvolved in discussion of program issues and to inform themsel ves about these amendments,
including by participating in the Emissions Trading Workgroup and/the Greenhouse Gas Advisory
Group. Notice of the information of these groups and announcement of initial meeting dates were
published in the New Jarsey Register, together with notice that the meetings were open to any
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member of the public. (See 28 N.J.R. 1405(b), 28 N.J.R. 4676(a), 29 N.J.R. 382(c), 30 N.J.R.
240(b).) In addition formal notice and opportunity far public comment was given in the proposal
of rule amendments, published in the July 6, 1999 New Jersey Register.

10. COMMENT: Thecommenter remainsastrong supporter of the Department'sOMET program.
The program creates an important tool for cost-effective improvementsin air quality. The ability
to create credits under the Department's program encourages sources to reduce their emissions
voluntarily, provides a lower-cost compliance option to the potential credit buyer, and helps to
identify opportunities for broader emission reductions. Open market trading aso gives the
Department theability to ensurethat exemptionsand waiversfromair pollution control requirements
do not compromise air quality. (20)

RESPONSE: The Department gopreciates the commenter’ s support of the OMET program.

11. COMMENT: Based on our extensive emission credit trading market experiencein all of the
open market emission trading states, we know that for such a system to succeed, it must provide a
clear and measurable environmental bendfit. Further, itsutility asavoluntary compliancetool, will
be defined by program participants who view the requirements of the trading rule and its
implementation as being consistent with other federal and State environmental requirements. (5)

RESPONSE: The Department agrees that it is important that the interested public as well as
program participants understand that the OMET program contributes to the protection of human
health, welfare and the environment from air pollution. Waysthat the OMET program contributes
include encouraging voluntary reductions, providing more cost effective compliance dternatives,
and requiring compensation with creditsinstead of waivers and exemptions. The OMET Program
regi ry, whichispublicallyavailable ontheinternet, providesdocumentation of these these actions.

As for consistency with other federal and State environmental requirements, the OMET
Programisbeing submittedasrevision to New Jersey’ s State Implementaion Plan (SIP) to EPA for
approval. EPA will not grant thisapproval unlessthe OMET Program conformswith all applicade
federal laws, regulations, and guidance.

12. COMMENT: Asarticulated inthe Background and Discussion section of the proposal, the
proposed revision seeks to build upon the initial OMET framework adopted by the Department in
1996. This framework includes several features that the Natural Resources Defense Coundl
(NRDC) believesto be important to an effective rule. For example, the Department's use of third-
party verifiers demonstrates a creative solution to the concern that an agency approval process for
the creation and/or use of discrete emission reduction (DER) credits could result in a significant
bottleneck in what otherwisemight beaveryactivemarket. Further, the Depatment'shybrid penalty
approach provides auseful division of responsibility among major playersinthe market. Requiring
that DER credit generators, verifiers and users each accept responsibility for their primary actions
in the market ensures that the needed level of integrity exists within the system without
overburdening any one entity to the extent that risks and transaction costs would preclude its

7
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participation. Clearly, without adequate participation by the private sector in any oneof theseroles,
the market could not function. (4)

RESPONSE: The Department appreciates the commenter’s support of the OMET program and
recognition of the Department’ s efforts to fairly and otherwise appropriately assign responsibility
within this program.

13. COMMENT: There are many potential benefits of open market emissions trading (OMET).
OMET can create incentives for environmentally progressive activity and disincentives for
environmentally detrimental activity; this is in contrast to the present permitting system, which
‘rewards’ sources taking environmentally progressive action by requiring a permit and additional
pollution controls, the cost of which puts them at an economic disadvantage to competitors, and
encouragesolder, higher-emitting sourcesto continue operating without modfication and extracost.
The OMET Program could free up Department resources by € imi nating time-consuming case- by-
casepermit limit negotiationsif sourceswere allowed tocomply with permit limits through the use
of credits. Allowing sources to comply with permit limits through the use of credits would also
promote an active trading system which in turn would drive emission reductions on its own.

Unf ortunatel y, with the proposal of these amendments, the Department is not grabbinghold
of this tool, and is instead retreating from the progressive move it made in creating the OMET
programinthefirst placeand movinginadirectionthat will all but eliminate activeemission trading
inthestate. The goals espoused by the Department in the proposal document are good, but none are
actually being met or furthered by these amendments. (8)

14. COMMENT: One commenter suggested that the OMET program can only effectively assist
State regulators in meeting their air quality goals if the State develops additional opportunities for
DER credit use. Increasing opportunities for DER credit use will increase the demand for credits
drive up the market price and thereby provide an incentive for New Jersey emission sources to
identify low-cost optionsfor achieving surpusreductions. Thisincreased incentive will also drive
innovation in the processes and technologies that are used by industry in New Jersey. The
availability of low-cost compliance optionsintheform of DER creditswill also makeit possiblefor
the Department to require more extensive reductions in new regulations than would have been
possible in the absence of the market. (4)

15. COMMENT: Onecommenter suggested that participantsintheEmissions Trading Workgroup
were concerned that the proposed rule doesnot sufficiently address enhanang DER credit demand.
The industry participants' primary focus for enhancing DER aedit demand was that of permit
flexibility. The commenter urged the Department to include broader DER credit uses for permit
flexibility in the program. Expanding DER credit uses for permit flexibility in the Department’s
Gold Track/Silver Track permit flexibility initiative (a new Department initiative, still under
development, that would reward companies that have oustanding environmental recordswith less
burdensome oversight requirements) could be akey factor in thisinitiative s success by enhancing
DER credit demand. (9)
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RESPONSE to Comments 13 thru 15: The amended rules at N.JA.C. 7:27-30.14 include
additional mandatory and optional uses for DER credits. However, these commenters corredly
observe that the new uses will at best only modestly expand the demand for DER credits. The
Department has deferred to the future the decision as to whether or not to undertake any further
expansion of therequired use of credits. The Department anticipates that thisissue will be taken up
on a case-by-case basis. For example, as work proceeds on the Gold Track/Silver Track permit
flexibility initiative, consideration will be given to whether use of DER creditswill have arole and
how broad that role should be.

16. COMMENT: The proposed revisions are quite detailed and complicated, making athorough
review and analysis within the short comment period allowed (a period when many potentially
affected parties are al so very busy with implementation of the new NO, Budget program) extremely
difficult. The Department’s reticence to release any rule language prior to the official proposal
leaves participantsin this process scrambling to evaluate the detail sof therulein ashort timeframe.
The Department shouldbe aware that the commentsit recavesare not likelyto represent acomplete

response. (8)

RESPONSE: It isnot the Department’s usual practice to release proposed rule language to some
parties prior to the publication of the rule in the New Jersey Register, in order to ensure that all
interested parties have equal opportunity to review and respond to a rule proposal. However
recognizing that this proposa was detailed and complex, the Department provided alonger public
comment period than usual. State law provides for amini mum 30-day public comment period. In
most cases the public comment period for air quality rule proposalsis about five weeks; in thiscase
the comment period was six and one-hdf weeks.

17. COMMENT: The commenter thanks the Department for leading the effort toward the more
diverseuseof theemission credit trading concept in meeting the environmental goalsof New Jer sey.

(")

RESPONSE: The Department gppreciates the commenter’ s support.

18. COMMENT: We are greatly troubled by the Department's lack of adoption of many of the
principles proposed by the Commissioner's Blue Ribbon Panel on Open M arket Emission Tradi ng.

D)

19. COMMENT: The commenter invested a substantid amount of timeand effort working with
the Commissioner's Blue Ribbon Panel to devel op recommendationsfor modificationstothe OMET
program that would make it both more environmentally sound and more useful to industry. The
Panel represented a broad group of interested parties who unanimously supported the
recommendations included in its final report. It isagreat disappointment that the Department’s
proposed revisions to the OMET rule do not reflect these recommendations. (4)
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RESPONSE to Comments 18 and 19: The Department gpreciates the time and effort the
commenter and the other members of the Blue Ribbon Panel (BRP) spent on developing
recommendationsfor the OMET program specifically and for emissionstradingmoregenerally. The
Department carefully considered each of the BRP srecommendations Of theeight recommendations
the BRP madefor thisrulemaking, the Department adopted three, partly adopted two, partly accepted
oneaspolicy, not adopted one, and one recommendation proved to benot viable. TheDepartment’s

disposition of each recommendation is summarized in the table below:

RECOMMENDATION

DEP RESPONSE

Increase percent of used creditsretired to
benefit the environment from 10% to 20%.

Adopted only for permit insurance uses.

Allow sources to use credits whenever the
Department congders granting new waivers,
exemptions or variances.

The Department intends to consider, and
when appropriate alow, credit use whenever
new waivers, exemptions or variances are
proposed.

Encourage violators to use credits as part of a
penalty settlement in a quantity of equivalent
cost to the financi a pendty.

Adopted.

Allow use of credits to comply with permit
limits without prior Department permit
review if no adverse local impacts and no
federal prohibition.

Adopted for permit insurance uses under the
conditions set forth in the amended rule.

Allow the conversion of NO, Budget Adopted.
Allowances into DER credits.

Allow the converson of emission offstsinto | Adopted.
DER credits under certain circumgances.

Allow emission offsets created from Not adopted.

shutdownsin New Jersey to be used by
sources outsde New Jersey.

Encourage participation in a pilot project
related to facility-wide permitting

Not viable because the pilot project did not
materialize.

20. COMMENT: The commenter commends the Department for the work that has been donein
the OMET program and greenhouse gases, appreciatesthe proposed changesat N.J.A.C. 7:27-30.8,

and appreciates the opportunity to be part of the OMET program development process. (2)

RESPONSE: The Department thanks the commenter for these remarks.

BACT/LAER/SOTA - N.J.A.C. 7:27-8.4(r), 22.3(uu), 30.14(a)5
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21. COMMENT: Thereisno provision in proposed N.J.A.C. 7:27-8.4(r) that provides flexibility
to accommodate erroneous permit limits. Where a source's permit limit is erroneoudy set by a
consultant far below the SOTA levels, and where this permit limit is subsequently approved by the
Department, when the source getsanew SOTA limit the source can comply with, should the source
berequired to, or given the choiceto, use DER creditsto compensate for the difference between the
old allowables permit limit and the new allowables permit limit? Also, for many facilities, until the
equipment actually operates, insufficient information isavailable to ensure that the original BACT,
LAER or SOTA limitscan bemet. In such acase, the permittee should not be required to purchase
credits. (9), (15)

22. COMMENT: The proposal at 7:27-8.4(r)4 and 22.3(uu)4 should be modified so that a DER
credit purchase to cover this case-by-case situation is optional, and not a required purchase. The
credit purchase should cover the period when actual exceedance of the permit limit occurs. The
issuance of anew permit will require offsetting or netting of increased emissionsin compliancewith
Subchapter 18 and the Federal NSR/ PSD requirements. The offsets or netting are permanent
reductions and should not be duplicated by requiring DER credit purchases for the life of the
equipment. (17)

23. COMMENT: The Department should eliminate the requirement to use DER creditsfor thelife
of the equipment if the permittee’ s actual emissions comply with the new permit limit.

24. COMMENT: Theproposal would require compensation for thedifferenceintheold allowables
permit limit based on SOTA and the new less stringent allowables permit limit. Under the less
stringent permit, the actud emissions could increase but be below the old allowables permit limit.

9)

25. COMMENT: Proposed N.J.A.C. 7:27-30.14(a)5 would require a permittee to purchase DER
credits to compensate for the increase in allowable emissions from equipment and/or control
apparatus resulting from the replacement of a BACT, LAER or SOTA permit limit with a less
stringent limit. For a permit limit exceedance, the permittee would be required to compensate
forever between the difference between the original permit limit and the revised permit limit. The
commenter recognized the value in this concept. It does add arequired credit use, whichwill help
to makethetrading market moreactive. It also providesan incentivefor permit applicantsto ensure
that the application best reflects what the equipment or control apparatus can achieve in practice.

However the commenter also expressed concerns. First, purchasing creditsfor anindefinite
period will make the process of negotiating permit limits much more contentious (making litigation
more likely); for example, vendors may shy avay from conservative performance quotes because
the vendor risks losing business when the cost per ton of emission reduction increases with more
conservative emission estimates. Second, it will impose a heavy burden on unsophisticated permit
applicants who may be misled by vendors of equipment or control apparatus about what emission
levelscan beattained. Third, since permit limitsaretosome extent speculdive, inthat permitlimits
are set before the equipment or control apparatus actually begins operating, is it gopropriate to
require ongoing credt use for speculaive permit limits? Buying DER credits for the life of
equipment is not arisk many people would be willing to take.

11
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The commenter concluded that the Department should require credit use to compensate for
emissions above the permit limit only until the permit limit isrevised. (20)

RESPONSE to Comments 21 through 25: When the Department issues a permit, it is the
Department’ sexpectation that the company will comply withall BACT, LAER, and SOTA emission
limitsinthe permit. Andif subsequently the company findsthat the emission source covered by the
permit is not operating in compliance with one or more of these emission limits, the Department
expectsthat the company will take al reasonable actionsto bring the source into compliance. Only
in the unusual circumstance where a company, despite taking all reasonable efforts to bring a
noncompliant emission source into compliance, finds that compliance is not feasible would the
Department consider revisinga BACT, LAER, or SOTA limit to anew less stringent level, and the
Department would in fact do so only if that higher limit is shown to meet al applicable rules,
including the reguirement to incorporate advances in the art of air pollution control.

The provisions proposed at 7:27-8.4(r)4 and 22.3(uu)4 would have required compensation
with creditsfor thedifference between theoriginal BACT, LAER, or SOTA limit and the new limit,
in the unusual case where the Department increases a permit limit because the original limit cannot
be met. However, the above commenters questioned the advisability of such arequirement. After
considering these comments, the Department made adetermination not to proceed with thisproposed
use, and inthe adopted amendments the Department has not included thisuseof DER credits. Also,
throughout the adopted amendments, references to these proposed provisions have been omitted,
related provisions at proposed N.JA.C. 7:27-30.14(a)5 have not been adopted, subsequent
provisions have been renumbered, and citations have been revised to reflect these changes.

26. COMMENT: One commenter asked how the Department distinguishes between permit limits
that “reflect that the equipment and/or control apparatus incorporate advances in the art of air
pollution control” and those that do not? Areal permit limitsin this class? (8)

RESPONSE: Thisphrasewasproposedtobeincludedintheamendedrulesat N.J.A.C. 7:27-8.4(r)
and 22.3(uu) and in theproposed Class 3 pemit insurance usesat N.J.A.C. 7:27-30.14(e)3. Asthe
provisonsat N.JA.C. 7:27-8.4(r) and 22.3(uu) andat N.J.A.C. 7:27-30.14(e)3 are not induded in
the adopted amendments, as explained in the response to comments 21 through 25 above and to
comments 46 through 49 below, explanation of the Department’s intended meaning is no longer
relevant.

27. COMMENT: N.JA.C. 7:27-8.4(r)2 refersto afinding of “no reasonably availablemeans” to
further reduceemissions. Thecommenter suggestsadditional clarification of thisterminology. The
term "reasonably available" should be clarified since it has historically implied both technical and
economic feasibility. Isasimilar interpretation isintended here? (10)

RESPONSE: Thetext proposed for N.J.A.C. 7:27-8.4(r)2 has not been adopted, as discussed inthe

previousresponse. Therefore, clarification of the phrase* no reasonablyavailablemeans’ whichwas
used in thistext is no longer needed.
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GREENHOUSE GASES

For comments and responses related to greenhouse gases in addition to those below, see the
responses to comments for sections N.J.A.C. 7:27-30.2 and 30.5.

28. COMMENT: We take exception to the proposed promulgation of regulations concerning
greenhousegas (GHG) emissions as part of the OMET Rules. Although the Department has grant
fundsfrom the USEPA to develop a GHG trading system, therehas been little public awareness and
inadequate stakeholder discussions to support rule making at thistime. In addition, the proposed
rules are too restrictive and do not deal withthe uses of banked reductions. Delete all reference to
greenhouse gasin therule. This should be a separate rule with more time for the public attention
of adifferent group of constituents. (1), (3)

RESPONSE: The Department believes that it is important to establish a GHG bank as soon as
possible. Therefore it has included provisions for GHG banking in the adopted amendments. A
GHG bank provides persons in New Jersey who volurtarily reduce their GHG emissions to claim
creditsfor their actions, provided that they arewilling to documert their reductions The bank isa
forum in which persons who voluntarily act to helpforestall climate change and sea level rise can
be recognized. The Department has sought input from the interested public in the devel opment of
the bank by establishing a Greenhouse Gas Advisory Workgroup which is open to all interested
parties. Notice tothe public of the establishment of thisworkgroup was provided inthe January 5,
1998 New Jersey Register at 30 N.J.R. 240(b).

29. COMMENT: The requirements for GHG trading are initially being determined by an
international tradeagreement (Kyoto Protocol). GHG trading rulesaremore appropriaely devel oped
asnational trading requirementssimilar to the Federal SO, program. Devd opment of individud state
ruleswill inhibit the ability to develop a single and successful set of rulesfor the U.S. (1)

RESPONSE: Should eventual federal laws, rules, or treaties prove inconsistent with the
Department’s GHG banking rules, the Department could modify its GHG banking rues to
accommodate those laws, rules, or treaties, or the Department’ s rule could become superseded by
them. Meanwhile, these State banking rules provide an opportunity to recognize thosepersonsin
New Jersey who take early action to reducetheir GHG emissions.

30. COMMENT: The commenter supports the Department's effort to create a greenhouse gas
(GHG) credit bank. However, the commenter raises concerns about whether the banking of GHG
creditswill be economically feasible. Trading of greenhouse gas emission reductions has already
occurred; the commenter understands that prices for these reductions in recent transactions have
ranged from $0.50 to $2.00 per metric ton of carbon equivalent. Compared with these prices, the
feesinvolved in recording credit transactions on the registry are high enough to raise a substantial
barrier to these transactions. Under the current registry fee schedule, agenerator will pay $0.45 per
metric ton just for the notice of generation, potentially consuming almost the entire value of wha
the generator is recording on the registry. When the additiond registry fees for notices of
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verification and notices of transfer are considered, the disincentivefor voluntarily recording GHG
credits on the registry is even stronger.

The commenter expressed concern tha the registry's fees for GHG credits could prove
prohibitive, particularly sincethe registry operator has complete discretion in setting these fees and
hasamonopoly in providing registry servicesfor New Jersey's OMET program. Theonly alternative
for a company seeking to record credits on the registry is to refrain from putting those credits into
the OMET program at al. (1), (20)

RESPONSE: The Department acknowledges these commenters’ concerns regarding the costs of
GHG credit banking. The registry operator sets the fees amounts, but does not have “ complete
discretion” in establishing registry fees. Theregidry operator isaprivate party selected through an
open competitive bid process, and the Stat€’'s contract with the registry operaor establishes
maximum amounts the registry operator may charge for various registry services. The regstry
operator was present at the public hearing on these proposed amendments and istherefore aware of
thesecommenters' concernsabout theamount of fees. Atthehearing, arepresentative of theregistry
operator acknowledged that if banking is not economically viably it would “result in a diminution
of trades” and indicated that hiscompany would study how to reach * someequitablewayto address”
the matter. In deciding whether or not to bank GHG credits, a potential credit generator will need
totakeinto account the cost of registry fees. While pricesfor GHG creditsarelow today when there
islittle or no demand for the credits, the potential credit generator will also have to assess whether
there may be more demand for the credits in the future and whether their value will therefore
increase.

31. COMMENT: The proposed regulations dealing with greenhouse gases werefor the most part
developed unilaterally by the Department. They aretoo prescriptive and limiting. Putting asidethe
issue of whether New Jersey should be promulgating such regulations, given the international and
national scope of the issue, the requirements of the regulation set a negative precedent for Silver
Track 1l. The Department wants to encourage facilities to achieve enhanced environmental
performance. The voluntary Silver and Gold Track programs are the vehicle for doing so. If the
requirementsdemanded by the Department in exchange for flexibility are too onerous, therewill be
no program participants. Thisis especialy true for Silver Track I, which has a greenhouse gas
reduction requirement that would be subject to these regulations. NJDEP should await federal
development of anemission trade and bank system for CQ,. (1)

RESPONSE: The Department has sought input from the interested public in the development of
the bank through the Greenhouse GasAdvisory Workgroup. Through anoticeintheJanuary5, 1998
New Jersey Regster at 30 N.J.R. 240(b), all interested membe's of the public were invited to
participate. The promulgation of the GHG bank should complement, not negatively affect, the
Department’s ongoing development of voluntary Silver and Gold Track programs. The basic
concept of the Silver and Gold Track programs is that participating regulated entities would be
allowed more operational flexibility, but to qualify to participate an entity would have to agree to
meet a higher environmental commitment than would otherwise be required. The Silver and Gold
Track programs would be composed of three programs: Silver Track, Silver Track 11, and Gold
Track. In relation to each other, the Silver Track program offers the lowest environmental
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commitment a regulated entity would have to agree to meet in return for the least operational
flexibility; the Gold Track program would offer the highest environmental commitment aregul ated
entity would have to agree to meet in return for the most operational flexibility. The Silver Track
I program would be in between the Silver Track and Gold Track programs. The Department is
currently engaged in the process of defining the Silver Track Il and Gold Track programs, and has
established a stakehol ders workgroup which is offering recommendations to the Department. One
condition for participation under discussion isthat regulated entitiesin the Silver Track |1 Program
and the Gold Track Program should haveto commit to reducing their facilites GHG emissions.
If thisis accepted, the GHG bank would provide a mechanism for participating regulated entities
who wish to do so to document their reductions and claim credit for them in the bank.

32. COMMENT: Interstate trades of criteria pdlutants currently are extremely difficult due to
different banking and trading systems from state to state EPA's SO, market system was very
successful, primarily sinceit wasanational bank and trade system that was not complicated by state
borders. The same model should be followed for CO, banking and trading. Development of
individual state rules will inhibit the ability to develop a singe and successfu set of rules for the
U.S. (11)

RESPONSE: At sometimeinthefuture, there may be anational or international trading system for
GHGs. If and when this occurs, and if the national and/or international systemisinconsistent with
New Jersey’ s GHG bank, the Department may modify itsrules as appropriate to become consistent
withthelarger system. Therefore, New Jersey sGHG bank may better be viewed asastepping stone
that may help lead to a singlenational program, and not as a barrier to such a program.

33. COMMENT: The requirements for greenhouse gas (GHG) trading are initially being
determined by an international trade agreement (Kyoto Protocol). New Jersey rules already over-
restrict the generation of such credits. New Jersey rules allow no credit for reductions prior to rule
promulgation, while the international treaty allows for credit dating back to 1990. Thisisclearly
extremely discriminating - to New Jersey businesses, both incomparison to therest of the U.S., and
in comparison to the international community. Further, it immediately discriminates against
companieswho have comeforward since 1990to voluntarily reduce and report GHG emissions, and
who had expected to be protected from further, more extreme reductions after they have already
expended their funds. One of the commenters recommended that the Department deletethe GHG
Trading section, and await national development of a CO, program. (1), (3), (11)

RESPONSE: All companies may register their GHG emission reductions since 1990 with the
United States Department of Energy under Secti on 1605(b) of the Energy Policy Act of 1992. New
Jersey’s GHG bank provides companies an additional opportunity to claim credit for voluntarily
reducing emissionsin New Jersey. To maximize the incentives for voluntary early reductions, the
Department believesit should not delay the establishment of abanking mechanism for greenhouse
gases. The OMET Program commenced on August 2, 1996, and it has not been designed as a
mechanismfor registering reductionsthat occur beforethat date. However,theOMET Program does
includerecognition of earlier actionsby allowing, atN.J.A.C. 7:27-30.6(c), the opportunity to claim
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credit for reductions that occur after August 2, 1996 which result from actions that commenced
before that date, but after 1990.

34. COMMENT: The proposal describes how to generate GHG credits, but includes no allowed
uses. Thecommenter was concerned that the next step will beto reduceusesof the generated credits
and/or eliminate the credits altogether. (3)

RESPONSE: The scope of the rulemaking included only the establishment of a GHG banking
mechanism. It did not consider how GHG credits might be used. This matter will be addressed in
the future, perhaps after thereis consensus at anational level onapolicy framework for greenhouse
gases.

PERMIT INSURANCE - 30.13(b)3iv, 30.14(d), 30.14(e)

35. COMMENT: In the proposed revisions to the existing rule at N.J.A.C. 7:27-30.13(b)3iv,
NRDC supports the application of a 20 percent premium for the new "permit insurance" uses.
NRDC believes that the additional flexibility afforded to sources from this use type should have a
corresponding increased benefit to the environment. Permit insurance as currently defined, and
potentially other types of operational flexibility usesthat could be included in the future, represent
important opportuni tiesfor the OM ET program to make New Jersey a more attractive location for
industry, while ensuring that the environment continues to improve. (4)

RESPONSE: The Department appreciatesthecommenter’ srecognition of the Department’ sefforts
to baance compliance flexibility for emisson sources and protecting air qud ity.

36. COMMENT: The Department expended considerabl e resources researching and negotiating
DER credit uses for permit flexibility. During this process, the Department representatives
philosophies on permit flexibility improved significantly. The proposed “permit insurance” DER
credit usesthat resulted are, however, very limitedandwill, a best, result inonly a minimal increase
in DER credit use. (9)

37. COMMENT: TheCommissioner'sBlue Ribbon Panel (BRP) recommended to the Department
that a20 percent retirement premium would be acceptable, if “operational flexibility” wereallowed.
However, no real flexibility is allowed; thus, the 20 percent retirement premium, proposed at
N.J.A.C. 7:27-30.13(b)3iv for permit insurance use, is excessive. The level is double what other
states apply for the same such credit, thus making New Jersey extremely unfriendly to thebusiness
community. The retirement premium should be changed to 10 percent, and the flexibilities be
doubled. (1), (12), (19)

38. COMMENT: Thecommenter objected tothelossof operational flexibility whichthe proposal
represents. (8)
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RESPONSE to Comments 36 thru 38: The Department recognizes that certain stakeholders
believethat complianceflexibilitiesgreater than thoseincluded in the proposed amendments should
be alowed. However, the Department thoroughly examined each recommended flexibility and
included only thosethat it found consi stent with preserving or enhancing current levelsof airquality
protection. Although these commenters judge the flexibilities that have been included to be “very
limited,” the Department believes that the new uses of DER credits do offer significant new
opportunities for compliance flexibility. To ensure that the net effect of this unusual degree of
flexibilityisoneat which air quality protectionis preserved, the Department has included anumber
of factors which will require an unusual level of compensation for the emission increases,
particularly for permit insurance uses. One factor is the requiremert to retire at the time of credit
use 20 percent of the total number of credits used for the benefit of the environment.

39. COMMENT: Whilethe principleof permit insurance is positive and while the Department’s
goal of offsetting fines and violationswith DER creditsis innovative and laudable, the maximum
limitsof 5tonsVOCsor 10tonsNO, inal2-month period, asproposed at N.J.A.C. 7:27-30.14(d)3,
would severely restrict operational flexibility and the usefulness of these concepts. (1), (11), (19)

40. COMMENT: In proposed N.J.A.C. 7:27-30.14(d)3, what is the basis for the tonnage cap for
VOCsand NO,? It seems so restrictive when the terms of previously allowed uses for such things
asRACT compliance are much more open and can potentidly involve much greater massemissions
at much higher actual emissionrates. In some cases, compensation for the design margininthecredit
use equation could itself be more than the cap. (8)

RESPONSE to Comments 39 and 40: Proposed N.J.A.C. 7:27-30.14(d) lists the conditions a
person is required to meet in order to use DER credits for a permit insurance use. One of these
conditions, set forth at proposed paragraph (d)3, isthat even though more than one permit insurance
use may be implemented concurrently at a facility, the resulting increase at the facility in actua

emissions may not exceed five tons of VOC or 10 tons of NO, for all permit insurance uses
combined for any 12 month period. The basic difference between using VOC or NO, DER credits
to comply with RACT requirementsand using VOC or NO, DER creditsfor permit insuranceisthat
useof creditsto comply with RACT requirementsinvol vesforegone emissionreductionsat afacility
while use of credits for permit insurance involves emissionincreases at afacility. Theefore, itis
important to keep emission inareases to “de minimis' amountsto avoid adverse local effects. The
fiveton cap for VOC emissionsand the 10 ton cap for NO, emissionswerejudged to be appropriate
de minimis limits on facility-wide inareases in the context of allowing inaeased emissions at a
facility without a permit review.

41. COMMENT: Astheruleiscurrently written, the voluntary violation offset capability will not
apply to the mgjority of minor air permit violations. Most air permitsin New Jersey have process
parametersthat are monitored to determine compliance. 1f the monitored parameter is exceeded, a
permit violation is issued by the Department, regardless if emission limits were exceeded. To
expand the usefulness of DER credits, the Department should excuse air permit parameter
exceedances if afacility can demonstrate that an emissions limit was not exceeded, or if it was, is
offset by the use of DER credits. (11)
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RESPONSE: The adopted amendments allow a permittee, under the permit insurance provisions
at N.JA.C. 7:27-30.14(d) and (e), to use DER credits to exceed an emissions limit in apermit. The
commenter suggests that a permittee should also be dlowed to use DER credits to comply with a
permit process parameter limit. In permits, limitationson process parameters (such aslimitson how
much fuel may be burned or how much coating may be applied, in a given time period) are often
used as more readily measureable and verifiable surrogates for limitson emissions. Allowing use
of DER creditsto comply with a permit process parameter limit isatypeof use was not considered
by the Department in this rulemaking. The Department agrees that it may be an appropriate
additional use for DER credits and will consder this recommendation when these rules are
subsequently amended.

42. COMMENT: Proposed N.J.A.C. 7:27-30.14(d)1i would require that, for "permit insurance"
uses, the use period must be one or more calendar quarters. This seems to suggest that a permit
Insurance use cannot begin on any date other than January 1, April 1, July 1, or October 1. PSE& G
requests that the rule be revised to allow the use period to be any three-month period. (20)

RESPONSE: New ruleN.J.A.C. 7:27-30.14(d) 1i requiresthat, for "permit insurance" uses, the use
period must be one, two, three, or four calendar quarters. This means that a permit insurance use
cannot begin on any date other than January 1, April 1, July 1, or October 1. Thisreguirement is
meant to make the use period coincide with thereporting periodsfor thequarterly ExcessEmission
Reports(EERs). Thisshould beadministratively moreefficient for facilitiesand forthe Department,
and isexpected to alow for possible future consolidation of reports sincethereportingintervalsare
the same.

43. COMMENT: Proposed N.J.A.C. 7:27-30.14(d) would require that sources purchase DER
creditsup to allowablelevels, rather than to compensate for actual increases. When actual increases
can be determined, sources should be required to purchase DER credits to compensate for actual
increases. (4)

RESPONSE: New rule N.J.A.C. 7:27-30.14(d) allowsaVOC or NO, permit limit to be exceeded
iIf the permittee buys “permit insurance” to compensate for an exceadance. To ensure that the net
effect of this unusual degree of flexibility isone at which the current level of air quality protection
Is preserved, the Department hasincluded a number of factors which will require an unusual level
of compensation for the emission increases. One of these factors is the requirement that a user
compensatein full for the potential increasein allowable emissions, not just for the actual emissions
increase.

44. COMMENT: We support the general principleof permit insurance in proposed 7:27-30.14(€)
— but this proposal istoo complex and restrictive to be useful to the regulated community. (3)

RESPONSE: The Department agrees that making atrading program more complex and restrictive
than it needs to be will undercut its effectiveness. However, a trading program will also not be
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acceptable unless it contains sufficient provisions to ensure and document the preservation of air
quality protections. Indevel opingthe OMET Program Department hasattempted to strikeabal ance,
and the Department believes that in areasonable number of casesthe degree of flexibility alowed
under the OMET Programwill prove sufficiently useful to permitteesthat theywill bewillingtotake
on the administrative requirementsof the program.

45. COMMENT: Proposed N.J.A.C. 7:27-30.14(e)2 would allow Class 2 " permit insurance uses,"
which allow the operati on of modified equipment or control apparatus pending the Department's
processing of a permit application for the modification. It aso would create the possibility of a
violation which could not be predicted in advance. A user may select aceiling rate which conforms
to the requirements of the rule, keep the user source's emissions below the ceiling rate, and use the
appropriatequantity of DER credits. Nonetheless, if theDepartment eventually establishesapermit
limit below the selected ceiling rate, there will still be aviolation - even when there is no way the
user could have known in advance what the eventual permit limit would be, and therefore have no
way of preventing theviolation. Thisrisk may discourage a person from engaging in aClass 2 use.
(20)

RESPONSE: The provisions do allow the permittee to take actions that may afterwards be
determinedto beaviolation. These provisionswereincluded in the proposed amendments upon the
recommendation of members of the Emissions Trading Workgroup. These persons argued that in
many cases permittees are confident in advance of the Department’ s approval of a permit revision
that the Department will approve the changes they have proposed, and that it may undermine a
company’ scompetitivenesstobe compelled to wat until the new permit isinfact approvedto begin
operating under the terms of the new permit. They argued that a company should be have the
flexibilityto proceed“at risk” during the permit review period, provided that the company usesDER
credits to compensate for the increase in potential emissions. The Class 2 permit insurance
provisionsat N.J.A.C. 7:27-30.14(e) 2 refl ect thisrecommendation. These* at risk” provisionscould
be considered comparable to the provisons of the "Permit at Risk" section of the Air Pollution
Control Act (N.J.S.A. 26:2C-9.3 and 9.4), which allow permitteesto proceed to operate pollution
control equipment or devices or to implement pollution prevention process modifications whilethe
permit review is still pending, provided that the permittees do so "with the clear and full
understanding that they assumeall risksfor their actions." It isappropri ate that thisrisk di scourage
aperson fromengaging inaClass2 use. Onlypersonswho are very certan that the Department will
approve their permit application and who are willing to accept the consequencesif the Department
does not should implement a Class 2 use.

46. COMMENT: Thecommenter isconcerned over what appearsto be* highly constrained” permit
insurance provisions in the revised OMET rule. The level of constraints imposed by proposed
N.J.A.C.7:27-30.14(e)3 may impederuleusage. Theunderstandingisthat Class 3 permit insurance
usesareintended for user sourceswithnew or modified equipment or control apparatusthat failsto
meet the promised emission limits. Until the permit limit is revised upward to reflect what the
equipment or control apparatus can actually achieve, amultiplier of 1.5 appliesto thisuse. This
means that the user may end up compensating for the difference between the original permit limit
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andtherevised permit limitindefinitely. Thecommenter believesthat the Department did not intend
such aresult, and hopes that all of the permit insurance provisions can be revisited. (5)

47. COMMENT: The rule should make it clear that the credit use requirement in proposed
N.J.A.C. 7:27-30.14(e)3 would apply only when apermit limit for NO, or VOC isrevised, and not
when a permit limit is revised for another pollutant not tradable in the OMET program. (20)

48. COMMENT: The proposa should alow the continued operation of the facility without
additional penalty, if the fecility commitsto and purchases DER credits to cove the increase in
actual emissions above the permit limit. Thiscommitment should not be required where emissions
are measured by CEM S and the facility can demonstrate compliance with the existing permit limits
(for example, by reduction in capacity or hours of operation) until the permit is revised.(17)

49. COMMENT: It isnot unreasonableto require the useof DER credits for the period of time
between the date the exceedance is documented and the date a new permit limit is approved.
Furthermore, the Department needs to clarify its enforcement policy asit will relate to assessing
penalties in addition to the cost of the DER credit use required by these provisions. (9)

RESPONSE to Comments 46 through 49: The Department has reconsidered the Class 3 Permit
Insurance provisions proposed at N.J.A.C. 7:27-30.14(e)3, and has determined not to include them
in the adopted amendments. As proposed, the proposed provisions included no definite time limit
for how long DER creditscould be used for compliance; therefore there was no assurance that this
use of credits would result in the permit limit being met within a reasonable time. Also, the
definition of “permit insurance” at N.J.A.C. 7:27-30.2 has been correspondingly amended, related
provisionsat N.J.A.C. 7:27-30.13(d)3iv and 30.14(j) have been deleted, and text at N.J.A.C. 7:27-
30.13(d)3iv and v, which were proposed as 30.13(d)3v and vi, and text at 30.14(d)4 have been
revised to reflect this change from proposal. Also, as this use of DER credits was not included in
the adopted amendments, comment 49 is no longer relevant.

STACK TESTING DELAY -N.J.A.C. 7:27-8.3(1)1, 8.28, 22.3(vv)1, 22.18, 30.14(a)6

50. COMMENT: Two commenters objected to the proposed new mandatory requirementssuch as
credit retirement for testing delays in addition to potertial fines. The Blue Ribbon Panel had
recommended against these except as optional uses. The Department has converted them to
additional fines due to the mandatory requirements, thus converting a “voluntary” Open Market
Emissions Trading system into punitive controls. The public has not received enough notice
regarding these buried items. The Department should extend the comment period, and either not
adopt these provisions or change the text to “may be allowed” to use credits. (1), (19)

RESPONSE: Open market trading can afford flexibility and compliance alternatives, which
regulated entities can voluntarily elect to take advantage of. It can aso enhance environmental
protection, by asking that personswho do not meet there environmental obligations (or personswho
elect options that increase the degree of uncertainty as to whether their environmental obligations
are being met) compensate for this through use of credits. The requirement to use credits to
compensate for stack testing delays is an example of enlisting open market trading to enhance
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environmental protection. Such uses have been discussed since the concept of establishing an Open
Market Emissions Trading Program was first considered, induding withmembers of New Jersey’s
Open Market Emissions Trading (OMET) Workgroup at their monthly meetings. All members of
the interested public were invited to participate in the OMET workgroup. Full public notice and
opportunity to comment has also been provided through the Department’ s rulemaking procedures,
conductedinfull compliancewiththe Administrative ProceduresAct, N.J.S.A. 52:14B-1 et seg., and
the rules for agency rulemaking, N.J.A.C. 1:30.

51. COMMENT: Thecommentersdo not agreethat DER credit compensation should be required
for testing delays, in addition to potential fines. Proposed paragraph 7:27-30.14(a)6 stipu ates that,
if afacility gets approval to delay testing and the permittee waives the right to assat that its
emissions are different than measured or cal culated emissions, then compensation will be required
for emissionsin excess of the permit limit. There could be avariety of valid reasons for delaying
testing, and facilities should not be subject to the uncertainties of credit acquisition in addition to
potential penalties. The requirement to purchase emission credits for delayed testing is especialy
punitive because it does not protect afacility from additional penalties and it subjects facilities to
additional unknown costs. This requirement could put some facilities at the mercy of others by
requiring facilities to acquire credits that may not be available or that may be available only at
significant premium prices. This language should be removed entirely or it should not require a
facilitytoretireitscreditsif thefacility hasalready received Department approval foratesting delay
and if the facility has not waived its rights regarding emission assertion. (3), (18)

RESPONSE: Facilities are responsible for complying with administrative requirements for
emissions testing. The penalty code is an enforcement mechanism for holding companies to ther
obligation to meet administrative requirements. The new provisions proposed at N.J.A.C.
7:27-30.14(a)6 (and recodified on adoption at N.JA.C. 7:27-30.14(a)5) are a supplementary
mechanism to addressthe reality that untested sources may beemitting air contaminant emissions
in amounts that are greater than their allowable limits, and these excess emissions may go on
undetected dueto adelay intesting. These new provisionsrequirethe owner or operator of asource
to compensate with DER credits for actual excess emissionsor for the possibility that there may be
such excessemissions. To clarify that the DER credit obligation is separate from and independent
of the enforceabl e obligation to meet the Department’ sadministrative requirements for testing, the
adopted amendments specify at N.J.A.C. 7:27-30.14(a)5 that the requirement to compensate with
DER credits isin addition to the requi rement to pay any pend ty which may apply.

A permitteewho delays required emissionstesting need not be subject to civil administrative
penalties. Only if the permittee allows the testing date to pass without obtaining an extension (of
up to 90 days) from the Department would the permittee be subject to the applicable penalties set
forthinthetable of civil administrative penaltiesat N.J.A.C. 7:27A-3.10(m)8. And apermittee can
continue to apply for and (for valid reason) obtain additional 90-day extensions beyond the initial
90-day extension, until such time as the testing is actually performed, and thereby continue to
prevent the occurrence of aviolation and theincurring of pendty liability.

Likewise, a permittee who delays required emissions testing need not be subject to the
requirement to use DER credits. Only if testing is delayed morethan 90 calendar days would the
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permittee be subject to DER credit use requirements. And even then no compensation with DER
credits would be required if the permittee meets certain conditions specified at N.J.A.C.
7:27-30.14(a)5i and source emissions testing confirms that the source is operating in compliance.
The commenter’ s concern about the lack of credit availability iswithout merit since the generation
of credits far exceeds the use of credits at the current time.

52. COMMENT: Why is N.JA.C. 7:27-8.28(b) different from 22.18(k)? Can the Department
make 8.28(b) match the level of detail and explanation provided in 22.18(k)? There needs to be
consistency between sections 8.28(b), 22.28(k), and 30.14(a)6. (9)

RESPONSE: N.JA.C. 7:27-8.28(a) and (b) correspond to N.J.A.C. 7:27-22.18(k) and (I) and are
equivalent except that N.J.A.C. 7:27- 22.18(k) cortains, as the commenter points out, significantly
more detail than N.J.A.C. 7:27-8.28(a). The Department agrees with the commenter that both
provisions should provide permittees equally detailed information. Therefore, in the adopted
amendmentsthe additional detail has been added to N.J.A.C. 7:27-8.28(a). Furthermore, N.J.A.C.
7:27- 22.18(K) has been recodified, with revisions, so that its structure corresponds to that of
N.JA.C. 7:27-8.28(a). Therefore the provisions proposed at N.JA.C. 7:27-30.14(a)6 (and
recodified on adoption at N.J.A.C. 7:27-30.14(a)5) can be applied equdly in both cases.

53. COMMENT: Proposed N.J.A.C. 7:27-30.14(a)6 would require the use of DER credits for
del ays in stack testing. At N.J.A.C. 7:27-22.18(k)3 the proposal tries to define valid reasons for
delays. Requiring DER credit usefor stack testing delaysisaviableincentivefor sourcesto perform
timely testing. Howeve, one commenter suggested tha the adopted language should protect
facilities that have other valid reasons to delay testing, such as safety concerns, equipment
mal functions, start-up/shakedown periods, viability of test methods, intermittent operating schedules,
and availability of testing equipment suchan USEPA audit cylindersfor Method 25 testing. Another
commenter suggested that another possible valid reason iswhen it isto the mutual advantage of the
applicant and the Department to delay testing. For example, combustion sources, which typically
operateat or near full load at only certain times of the year, may fall into this category. Rather than
force the dumping of steam by artificially increasing load, it is to everyone's benefit to delay such
atest. (9), (10)

54. COMMENT: Aspart of the processfor reviewing and taking action on a stack test extension
request, the Department should evaluate thepermittee’s “ahility totest.” If apermitteeisfound “not
able to test” due to one of the following valid reasons, the permittee should receive a stack test
extension without required DER credit use: safety concerns, equi pment malfunctions, the equipment
isin astart-up/shakedown period, the test method is not viable, the equipment isnot operating due
to anintermittent operating schedule, or testing equipment (such USEPA audit cylindersfor Method
25 testing) isnot available. If apermitteeisfound “ableto test”, (ie, noneof the abovereasonsare
present) the permittee may still obtain astack test extension but will be required to use DER credits
if excess emissions are demonstrated by the stack test. (9)

RESPONSE tocomments53 and 54: The Department agreesthat there may bemorevalid reasons
for delaying testing than those listed in the proposed amendmentsat N.J.A.C. 7:27- 22.18(k)6. But
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rather than attempting to list all possiblevalid reasonsfor delay, the Department has, in the adopted
amendmentsat N.J.A.C. 7:27-22.18(k)3, simply stated that it would approve any initial request for
adelay up to 90 days that was submitted for any reason which the permittee findsvalid. However,
subsequent requestsfor further delayswould be approved onlyif one of three criteriawere met, and
such further delayed testing would be subject to the DER credit userequirementsat N.J.A.C. 7:27-
30.14(a)5. Rather than adopting the three criteria as proposed at N.J.A.C. 7:27- 22.18(k)6, the
Department has deleted the third proposed criteria. The Department does not believe that the
necessity to operate equipment during the testing, at levels prescribed by the testing protocol, is
sufficient reason to further delay tesing. In place of thisthird criteria, the amended rule allowsthe
Department to exercise its judgement as to whether there i s some other impediment to the testing,
which isavalid reason for further delaying the testing.

55. COMMENT: Thisprovision would allow the Department to require DER credit purchasein
the event of adelayin testing. The extent to which this will be required is not made clear in the
regulations, which is a cause for concern over equity in treament of permittees.

RESPONSE: N.JA.C. 7:27-30.14(a) makes clear that use of credits to compensate for actual or
potential excess emissions in the case of delay of testing is a required use, and not ause that is
effected at the discretion of the Department. Therefore, the requirement for credit use in the case
of delayed testing would applyto all permittees equally, and such use would be mandated under the
circumstances specified at N.J.A.C. 7:27-30.14(a)5 (numbered as (a)6 in the proposal).

56. COMMENT: Itisunclear astowhether thisprovision could apply to test events other than the
initial compliancetest (i.e., subsequent testing and/or periodic monitoring). Somedeaysin testing
occur due to delays by the Department during protocol review or test scheduling. The commenter
assumesthat DER credit purchase provisions are not intended to apply under these circumstances.
Toclarifythis, thecommenter suggestsamending proposed N.J.A.C. 7:27-30.14(a)6(iii) toread, "...if
the delay is at the request of, or caused by, the Department.” (10)

RESPONSE: The requirements for credit use in acase of delay of testing do apply to test events
other than the initial compliance test. The amended rules at N.J.A.C. 7:27-8.28(a) and 22.18(k)
specify thetest eventstowhich these apply. For permitteessubject to subchapter 8, these aretesting
required by the Department before an operating catificate, or any renewal thereof, is approved
pursuantto N.J.A.C. 7:27-7:27-8.4(f); testing required by the Department to ensurecompliancewith
Stateandfederal air pollution control requirementspursuanttoN.J.A.C. 7:27-7:27-8.7(f); and testing
required in a compliance plan pursuant to N.J.A.C. 7:27-7:27-8.13(d). For permittees subject to
subchapter 22, these are testing required by the Department pursuant to N.J.A.C. 7:27-7:27-22.18
and to the operating permit, including both initial source emissions testing and periodic source
emissions testing required in accordance with an goplicable schedu e in the operating permit.

57. COMMENT: The proposed rulewould requirefecilitiesto compensate for testingdelayswith
credits, even in situations where the agency has approved or contributed to the delay. This
mandatory useisunwarranted. The Department should remove this section or prevent it from being
mandatory and clarify the conditions that would constitute a Department-requested delay. (3)
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RESPONSE: N.JA.C. 7:27-30.14(a)5iii (codified as 6iii in the proposal) makes it clear that no
compensation with DER credits is required if the delay of the testing is at the request of the
Department. A delay woud be consideredto be at the request of the Department only under the
following circumstances. the permittee has received approval of its permit, has submitted and
received approval of the testing protocol, and has requested approval of atesting date that iswithin
180 days after the Department's approval of the permit; and, nonethel ess, the Department requests
that the facility delay its teding until more than 180 days after the date of pe'mit approval.

58. COMMENT: Clarify theterm, “timely testing” at proposed N.J.A.C. 7:27-8.3(1)1 by adding
the phrase “pursuant to N.JA.C. 7:27-8.28" after the word “apparatus.” Also, clarify the term
“timely testing” at proposed N.J.A.C. 7:27-22.3(uu)1. (10)

RESPONSE: The Department agrees with the commenter that it woud be useful to clarify the
phrase“timely testing” which wasused at proposed N.J.A.C. 7:27-8.3(1) and at subsection N.J.A.C.
7:27-22.3(uu)1. (Subsection 22.3(uu) wasproposed as22.3(vv) but wasrecodified at 22.3(uu) upon
adoption.) The procedures for requesting a test delay are set forth at proposed section 8.28 and
proposed subsection 22.18(k). Both proposad provisions refe to other parts of subchapter 8 and
subchapter 22, respectively, which requiretesting to be performed according to a certain schedule.
Toclarify thephrase*“timelytesting,” intheadopted rul esthe Department anended subsection8.3(1)
to cross-reference section 8.28 and subsection 22.3(uu) to cross-reference subsection 22.18(k).

59. COMMENT: Could the Department, in proposed sections 8.28(b), 22.18(k), and proposed
paragraph 30.14(a)6, clarfy how the “waiver” isintended to be used by the Department and what
advantage it provides for the permittee? (9)

RESPONSE: Theseprovid ons pertain to proceduresfor determi ning whether, andif sohow many,
DER credits must be used by a permittee, in a case where required testing has not been performed
for the source at least by 90 days dter the testing is due. In such case, a permittee has the option,
pursuant to N.J.A.C. 7:8.28(b) or 22.18(l), to waive its right to assert that a source’s emissions
during the period of delay were any different than the emissions measured by the test when
performed (or, if applicable, the emissions cal culated based on the measurements taken).

If apermittee signs such awaiver, the Department will have the assurancethat the permittee
will accept thetest resultsasvalid. For such permitteesthese amended rulesat N.J.A.C. 7:30.14(a)5i
provideamethod for determining the number of DER creditsbased on thetest resultsand guarantees
them that if the test results show compliance the number of creditsthey will be required to useis
zero.

If apermittee doesnot sign such awaiver, the Department hasno assurance thatthe permittee
will accept the test results as valid. Therefore, for such permittees, an aternative method for
determining the number of credits to be used is provided at N.J.A.C. 7:30.14(a)5ii. This method
does not rely on the test results, and it does not offer the possibility of needingto use zero creditsif
the testing does show compliance.
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60. COMMENT: One commenter suggested that the proposed regulations regarding “ use” would
be punitive, and asked whether or not it would be acceptable to usea very conservative maximum
emission rate along with an actual activity level to approximate the actual excess emissions? (8)

RESPONSE: Thedelayed testing provisionsat proposedN.J.A.C. 7:27-30.14(a)6 (recodified upon
adoption at N.J.A.C. 7:27-30.14(a)5) require that a permittee, subject to testing requirements that
are not timely met, be responsible for excess emissions that may be occurring, but are not
documented because the testing has not been performed. The amount of credits required is not
intended to be punitive. In fact, if the permittee has accepted responsibility for its emissions by
signing the waiver and the emissions measured by the test when performed show no exceedance of
limits, then no creditswould berequired. Or if the testing showsthat such apermitteeis exceeding
its limit, then the amount of credit compensation required would be based on the source’s actual
measured emission rate and documented activity levels.

N.J.A.C. 7:27-8.3 General provisions

61. COMMENT: Proposed N.J.A.C. 7:27-8.3(1)2 would require a permittee to compensate for
emissions through the use of DER credits if the permittee operates equipment for which the
permittee has failed to instdl or operate a control apparatus required by a permit. The commenter
believes mandatory use of emission credits is not appropriate and is unnecessarily punitive. By
making these requirements mandatory, certainfacilitieswould be at the mercy of other facilitiesto
acquire credits that may not be available or only & significant premium prices. The Department
should reconsider and remove this section or prevent it from being mandatory. (3)

RESPONSE: The adopted rules include the requirement, at both N.J.A.C. 7:27-8.3(1)2 and
22.3(uu)2, that a permittee to compensate through use of DER credits for operation of equipment,
if the permittee hasfailed to install or operate a control apparatus required by a permit, and these
requirementsare reflected in the OMET rulesat N.J.A.C. 7:27-30.14(a)6. The holding of apermit
that requirestheinstallation and operation of control s placesan obligation on the permitteeto ensure
that the emission reductionsto be obtained through the controlsarein fact realized. If the permittee
failsto utilize the controls specified in the permit, it is appropriate that the Department require the
permittee to secure the emission reductions by ather means, that is through use of DER credits.

N.J.A.C. 7:27-84 Applications

See section abovetitled “ Stack Testing Delay.”

N.J.A.C. 7:27-8.28 Delay of Testing

See section abovetitled “ Stack Testing Delay”.
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N.J.A.C. 7:27-18.11 Interfacewith other tr ading programs

62. COMMENT: The Department continues to restrict the use of emission reduction credits,
generated under N.J.A.C. 7:27-18 (subchapter 18) from the shutdown of afacility, from being used
inout-of-statetrades. Thiswill hamper credit supply development, andismorerestrictivethan other
state emission trading programs. Again, the Department’s proposal is not competitive with other
state requirements and offered flexibility. Shutdown credits should betreated the sasme as all other
emission reduction credits. (11)

RESPONSE: It is the Department’s policy not to allow interstate trading of creditable emission
reductions (CERS) generated from the shutdown or curtail ment of afecility located in New Jersey.
Given therestrictive nature of the offset provisionsin Section 173 of thefederal Clean Air Act, this
is necessary to ensure that there will be adequate CERs availableto enable the construction of new
facilities, and major modifications of existing facilities, in New Jersey. Section 173 specifies that
anowner or operator may obtain emission reductions, for use as off sets, from another nonattainment
areaonly if the other areahas an equal or higher nonattainment classification than the areain which
the sourceislocated. For New Jersey, the adjacent nonattainment areas havelower nonattainment
classifications. Therefore CERs could be traded out to these areas, but no CERs could be traded
from these areas into New Jersey. Such one-way trading could readily lead to a drain of New
Jersey’ sbanked CERs. Then New Jersey business andindustry woud not have access to the CERs
they need for their own expansion.

63. COMMENT: When emission redudions banked for use as emission offsets under
N.J.A.C.7:27-18 areconverted to DER credits, proposed N.JA.C. 7:27-18.11(a) 7 would requirethat
any discount applicable under N.J.A.C. 7:27-18.8(€) be applied prior to the conversion. Proposed
N.J.A.C.7:27-18.11(b) appearsto requirethe samething. Arethesetwo provisionsduplicative, and
if so, can one be eliminated? (20)

RESPONSE: The Department agreesthat the two provisions areduplicative. Therefore, N.J.A.C.
7:27-18.11(a) 7 has been deleted from the adopted anendments.

64. COMMENT: Proposed N.J.A.C. 7:27-18.11(a)8i woud establish the formulafor converting
emission reductions banked for use as emission offsets under N.J.A.C. 7:27-18 into DER credits.
To determine the baseline emission rate used in this calculation, the permit limit is nat taken into
account, unlessit isrequired by state-of-the-art provisionsof N.J.A.C. 7:27-8 or 22. In other words,
apermit limit which is based on those state-of-the-art provisions can be the baseline emission rate.
This approach perpetuates the "catch-22" which prevents a company from generating credits by
installing new air pollution controls. Essentially any instalation of control appardus, even a
completely voluntary one, will trigger the state-of-the artrequirementsunder N.J.S.A. 26:2C-9.2(c).
As a result, the permit limit resulting from the installation will become the baseline for the
calculation of credits generated. Using that baseline, the amount of credits generated will be zero.
To avoid perpetuating the "catch-22," the recommendation is to delee the references to N.J.A.C.
7:27-8.12 and 22.35. (5), (20)
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RESPONSE: The amended OMET rules address this commenter's concern at N.JAC.
7:27-30.5(d)1ii(B). These provisions state that, for any permit madified on or after June 6, 2000 to
address changes made to i mpl ement a generation srategy, the permit limit that shall be taken into
consideration in determining the source’ slowest allowable emission rateis*“thelimit which applied
prior to the issuance of the new or revised permit or operating certificate (and not the new limit).”
Therefore new permit limits, which may be set based on SOTA determinations, will not impede
credit generation. Sincetheamended rulesat N.J.A.C. 7:27-18.11(a)7 state that for conversion of
emission reductions under N.JA.C. 7:27-18.8, the number of DER credits generated shall be
calculated in accordancewith N.J.A.C. 7:27-30.5, these provisonsat N.J.A.C. 7:27-30.5(d) 1ii(B)
also apply when emission reductions are being converted.

N.J.A.C. 7:27-19.2 Purpose, scope and applicability

65. COMMENT: Proposed N.J.A.C. 7:27-19.2(f)2 is being changed to reflect the conclusion of
the 0zone season as September 30. Has the Department evaluated the impact, if any, on previously
submitted NO, RACT plans? That is, have all facility-specific NO, RACT plans been revised to
reflect the September 30 date? (10)

RESPONSE: N.JA.C. 7:27-19.2(f)2 sets forth the conditions under which the Department will
exempt facilities from NO, RACT requirements. Pursuant to this subsection, facilities must emit
lessthan 137 pounds of NO, each day during the summer ozone season to qualify for the exemption.
These amendments extend by 15 daysthe period of time defined to beincludedin the ozone season.
To date, the Department has approved over 40 exemptionsfrom NO, RACT requirements pursuant
toN.JA.C. 7:27-19.2(f). Therefore, these rule amendmentswill affect the owners and operators of
the facilities exempted in these more than 40 cases, aswell asthe owners and operators of facilities
who apply for the exemption after June 6, 2000, the operative date of these amendments.

The Department anticipates that, in most cases, the degree of impact will not be significant.
If the emissions from a facility is less than 137 pounds of NO, each day from May 1 through
September 15, it seemsreasonableto assumetha itsdaily emissions, in most cases, will also beless
than 137 pounds from September 16 through 30. And, to accommodate those facilities that must
make changes in order to continue to qualify for an exemption, a new paragraph has been added
upon adoptionat N.J.A.C. 7:27-19.2(f)3, to establish that such facilitieshave up to 16 monthsfrom
the operative date of these amendmentsto make these changes. (This is thesame length of time
ownersand operatorswereallowed to comeinto compliancewiththenew NO, RACT requirements,
when Subchapter 19 was originally promulgated on January 23, 1994.)

The Department intends to notify the owners or operators of these exempted facilities of the
amendments to N.JA.C. 7:27-19.2(f)2, and to inform these owners or operators that the
Department’ s approval of the exemption of their facilitiesis revoked unless the owner or operator
confirmsto the Department in writing thefacility’ sdaily NO, emissionsfrom September 16 through
30, beginning in 2000 and in each year thereafter, islessthan 137 pounds. TheDepartment will dso
inform the owner or operators that each facility that losses its exemption has until October 6, 2001
to achieve compliance with the applicable requirementsin Subchapter 19. Thiswill allow afacility
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that will have 137 pounds or more of NO, each day, as of June 6, 2000, upto 16 months to come
into compliance.

Asfor facilities that have not previously been exempted, and for which NO, RACT plans
have been submitted and approved (except for the five companies complying in whole or in part
under theemissionsaveraging provisionsat N.J.A.C. 7:27-19.6), theamendmentsto N.J.A.C. 7:27-
19 to redefine thelength of the ozone season will not affect these facilities. NO, RACT plans are
not seasonal plans. Theownersand operatorsof facilitieswith equi pment and control apparatusthat
are subject to these NO, RACT plans have to comply year round; a change in the defined length of
the ozone season will not impact them.

Regarding the five companies with approved NO, RACT plans that include emissions
averaging, theamendmentswill requirethat they revisethese plans. Their planswere approved with
daily averaging periodsfrom May 1 to September 15, and 30-day averaging periodsfrom September
16 to April 30. The Department will natify the fivecompanies of the adopted changesto N.J.A.C.
7:27-19.6(f), and inform these owners or operators that the Department’ s approval of their NO,
RACT plansis revoked, as of October 6, 2001, unless prior to that date the owners or operators
amend their NO, RACT plans to reflect that the daily averaging period is extended through
September 30.

N.J.A.C. 7:27-19.23 Phased compliance - use of innovative control technology

66. COMMENT: The proposed revisions would require DER credit purchase for sources unable
to meet NO, emissions rates specified in an approved innovative control technology plan. Since
theseratesreflect greater control than the otherwiseapplicable RACT limit, requiring DER credits
downto thelower innovative control limit unduly penalizes applicantswho made agood faitheffort
tofurther reduceemissions. Thiscommenter would recommend revising N.J.A.C. 7:27-19.23(e) 10
to read, "...(as stated in (c)5v above) exceed the applicable, RACT level in the absence of an
approved innovative control technology plan.” (10)

RESPONSE: Asageneral requirement, combustion sourcessubject totheNO, RACT requirements
of N.JA.C. 7:27-19 wererequired to meet the applicablelimitsby May 31, 1995. But if apermittee
wanted to install innovative control technology and needed more time to do this, the Department
would approve this under N.J.A.C. 7:27-19.23, provided that the source would achieve greater
reductions than would have otherwise been required when the innovative controls were installed.
By accepting an approval of delayed installation of controls, the permittee also accepted
responsibility to achieve the lower emission levels. Therefore rule language a&¢ N.JA.C. 7:27-
19.23(e)10 has not been amended as the commenter recommends, and continues to read that
compensation isrequired for any emissionsabovethelevel which would haveresulted if the source
had attained the lower rate of NO, emissions given in its innovative control technology plan.

N.J.A.C. 7:27-19.24 MEG alerts
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67. COMMENT: Proposed N.J.A.C. 7:27-19.24(c) would require an "€electric generating uti lity"
to use DER credits to compensate for emission increases during a MEG alert. The Department
should revisethisprovision to apply to the " owner or operator of theel ectric generating unit,"” rather
than to the electric generating utility, to reflect deregulation of the industry under the New Jersey
Electric Discount and Energy Competition Act. Other rule provisionsrelevant to MEG dertsdo not
refer to utilities, so the suggested change would simply clarify the rule and eliminate a clear
inconsistency. (20)

RESPONSE: Inview of thefact that, as aresult of the deregulation of the electrical industry, the
owners and operators of electric generating units will no longer be the utilities, the adopted
amendmentsinclude the changes at N.J.A.C. 7:27-19.24(c) recommended by the commenter. This
change is intended to make clear that it is the owners and operators of the electric generating units
who areresponsiblefor the unit’ semissions, not theregulated utilities (pursuant to the 1999 Electric
Discount and Energy Competition Act, utilities are responsible for electricity transmission and
distribution, but not generation). For consistency, similar changes have also been made in the
adopted amendments at N.J.A.C. 7:27-19.22(e), 19.24(b), and 19.25(d).

N.J.A.C. 7:27-223 General provisons

See section abovetitled “ Stack Testing Delay”.

N.J.A.C. 7:27-22.18 Sour ce emissonstesting and monitoring

See section abovetitled “ Stack Testing Delay”.

N.J.A.C. 7:27-30.2 Definitions

68. COMMENT: Regarding the generation of GHG credits, thedefinition of “curtailment” should
be changed to alow for dlight deviationsin annual economic output levels, maybe a 10-15 percent
reduction of economic output without penalizing credit generation. (13)

RESPONSE: A reduction in economic output of 10 to 15 percent (or even one percent) is
curtailment, whether or not the credits being generated are GHG credits or other types of DER
credits. Accommodation for deviationsin annual economic output levelsis appropriately provided
for inthemethod for computing the number of creditsgenerated setforthat N.J.A.C. 7:27-30.5. The
method ensures that the amount of emissions reductions credited is proportional to the source's
economic output. Under this method a reduction of 10 to 15 percent in economic output between
the baseline period and the generation period would result in a corresponding reduction in the
amount of emissions reductions credited.

69. COMMENT : Thecommenter supportsthe Department'sdecision to add theterm "DER credit”
tothe OMET ruleto eliminate the current potential for confusionin using thesingeterm "DER" to
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describe two completely separate concepts -- the credit which is tradable in the OMET system
(“DER credit” or “credit”), and the emission reductions on which such a credit is based. (20)

RESPONSE: The Department gppreciates this comment in support of the rule proposal.

70. COMMENT: Regarding the generation of GHG credits, the current definition of “ shutdown”
isadisincentive to eliminating amode of production. The definition of shutdown should focus on
whether entire facilities are closed instead of whether specific sources are closed. (13)

RESPONSE: The OMET rule prohibits the generation of any DER credit from a shutdown.
Throughout the OMET Program, the Department is seeking to encourage voluntary emission
reductions, but not to provide incentives for diminishing economic activity in the State. Therefore
the OMET rules define “shutdown” as applying to individual sources, as the Department does not
want the opportunity for credit generation to be amotivation for shutting down even asingle source.

71. COMMENT: “Surplus’. Please clarify the definition of the term “surplus’. Would GHG
emission reductions, achieved by implementi ng a generation strategy to comply with a specific air
quality regulation for another gas, such asNO,, qualify for generating GHG DER credits, or would
these GHG emission reductions be considered surplus? (13)

RESPONSE: PursuanttoN.J.A.C. 7:27-30.6, no credit may be claimed for an emission reduction
that is required in order to comply with any of thefollowingair pollution control requirements. a
requirement in the Federal Clean Air Act, the New Jersey Air Pollution Control Act (N.J.SA.
26:2C-1 et seg.) and any reguation, permit, operating certificate, or order pursuant thereto; any air
quality emission limit or standard in any applicable law, regulation, permit, or order; or any SIP or
Federal Implementation Plan. However, if reductions of a GHGs are achieved that are ancillary to
aperson’s making reductions of VOC or NO, that are mandated by these requirements, credit may
be claimed for the ancillary reductions of GHGs. Also, if the NO,, VOC, or GHG emission
reductionsarerealized asaconsequence of complyingwith requirements other than the air pollution
control requirements, credit may be claimed for the reductions.

72. COMMENT: Aswith the existing OMET rule, the proposed definition of the term “surplus’
focuses on reductionsthat are not required by any limit or standard in any applicable state or federal
law, regulation, permit, or order and not relied upon in aSI P, which the commenter supportsfor NO,
and VOC DER credits. The definition does not include referenceto any county or municipal laws
or regulations, nor to non-air requirementsfor energy efficiency, or use of renewable resources, for
example. Thismay poselarger concernsin this proposed revision since GHG DER credits arealso
included in the open market program. The commenter supports the proposed definition of surplus
at thistime, but recommends that the Department remain sensitive to advancesin the understanding
of theimplications of this definition as other regional, national and international forums add to the
general understanding of GHG tradingissues. The commenter recommendsthat the GHG Advisory
Group continue to consider the adequacy of this definition. (20)
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RESPONSE: The Department agrees that, in view of the emerging policies pertaining to GHG
emissions, the Department may need to reconsider the definition of “surplus’ in the future.

73. COMMENT: Severa commenters objected to determining the "useful life" of replaced
equipment based on the manufacturer's warranty. Most equipment outlasts its warranty by a
significant margin, so that DER credit generation is severely and unnecessarily restricted. One
commenter recommended making "standard industry information™ the first criterion for assessing
useful life. Another commenter noted that a warranty period does not relae to a piece of
equipment’ strue“useful life” and that the concept of “industry average useful life” takesno account
of a company’s commitment to upkegp and maintenance. Thus, this DER credit generation
limitation actually penalizesthose whotake preventative maintenance measureswithrespect totheir
control equipment. A third commenter objected that many control devices are designed by in-house
personnel, and constructed on-site or through a general contractor. Warranties often are not
associated with in-house designed equipment. Used excess equipment isoften used on other on-gte
operationsto reduce emissions. Pollution prevention techniques such as material substitution, and
recyclingmay notinvolveinstallation of vendor-purchased equipment withawarranty. Theproposd
would not permit credit generation under these circumstances. (1), (5), (9), (10), (11)

74. COMMENT: A number of commenters stated that the term “useful life” is not well-defined,
ishardto define orthat the use of thedefinition couldresultin an unacceptably short period of credit
generation. Equipment can continueto operate well after itstrue“useful life’ hasexpired. (1), (3),

(9). (19

75. COMMENT: The commenter questioned the value of the three approaches for determining
“useful life” proposed in the definition of thisterm at N.J.A.C. 7:27-30.2. The first approach sets
"useful life" asthelength of time set forth in amanufacturer'swarranty. A warranty only establishes
the period during which the manufacturer will repair or replace the equipment or control apparatus
at no charge or for areduced charge. There is no reason to believe that the length of thetime that
the manufecturer iswilling to assume this burden is related in any way to the useful life of the
equipment or control apparatus. The third approach sets "useful life" as the length of time over
which the equipment or control apparatus is depreciated. No tax or accounting standards for
depreciation are tal ored to any particular item of equipment or control apparatus. Furthermore,
under this approach tax lav changes which allow accelerated depreciation or which slow
depreciation would affect DER credit generation, even though such changesarerarely if ever based
on changesinthe useful life of equipment. Depreciation therefore hasno relevanceto the useful life
of any equipment or control apparatus. Only the second approach, which is based on industry
averages, has any relevance to actual useful life. Even industry averages, however, often do not
accurately reflect the useful life of equipment or control apparatus, which frequently depends more
on maintenance prectices, and willingness to spend money on repairs as aunit ages. The ability to
generate DER credits encourages the replacement of older, higher-emitting equipment with new,
cleaner equipment. Limits on credit generation reduce the incentive for these replacements. The
commenter suggeststhat the Department return to the approach in the existing rules, which does not
depend on any fictitious estimate of the useful life of equipment. (20)
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RESPONSE to Comments 73 thru 75: In response to these comments, the Department has
reconsidered the proposed definition of theterm “useful life.” Intheamended OMET rule, theterm
“useful life” isused at N.J.A.C.7:27-30.6(f) and 30.7(d)15. The function of the term “useful life”
is to place a limit on the time period for which credits may be claimed for the replacement of
equipment. Presumably as equipment agesit would at some poirt in time have to be replaced; after
that point in time the replacement would be afunctional necessity, not a voluntary action taken to
reduce emissions. DER credits should not be able to be claimed after that pant in time unless the
equipment is replaced with even less polluting equipment. The commenters raised a number of
concerns about the proposed methods for determining the duration of the useful life of equipment
or control apparatus that is replaced. In view of these concerns, and in order to ssimplify the
implementation of thisrule, the definition of the term “useful life” at N.J.A.C. 7:27-30.2 does not
include the proposed methods, but instead includes the presumptive determination that the useful
life of equipment or control apparatus that is replaced ends five years after the replacement
equipment or control apparatus commences to operate. Also, at N.JA.C. 7:27-30.7(d)15, the
requirement to includein aNotice of Generation themethod used to determinethereplaced source’s
useful life has nat been adopted since this requirement is no longer rd evant.

N.J.A.C. 7:27-30.3 General providons

76. COMMENT: The commenter sought clarification asto how the proposed ruleswill be applied
to facilities that hold permits under Title V (N.JA.C. 7:27-22). If under the OMET rules the
generation and use of discrete emissionstrading creditsis determined separately for each emissions
source, this may bein conflict with the Title V process, which also has afacility-wide aspect, and
could lead to confusion. The commentor asked if the Department would apply the OMET rulesin
the same way to businesses that are subject to Title V permitting requirements. (6)

RESPONSE: The provisions of New Jersey’s operating permit rules (the State’s Title V rules) at
N.JA.C.7:27-22.16 (j) statethat an operating permit authorizesapermitteeto comply through open
market emissions trading pursuant to N.J.A.C. 7:27-30. Andinthe OMET rulesat N.JA.C. 7:27-
30.14(c), the principleis established that a person may use VOC or NO, creditsto comply with any
emissions limit established under New Jersey's air pollution control code, unless the use is
prohibited by federal or Statelaw or is prohibited pursuant to the amended rules at N.J.A.C. 7:27-
30.14(h) or (i). Theemissionslimit may apply to asingle source, agroup of sources, or toafacility
asawhole. Given these provisions there should be no conflict between the OMET rules and the
Title V process.

77. COMMENT: The Department should attach a property right to credits to prevent the
Department or USEPA from being able to take away DER credits arbitrarily. (13)

RESPONSE: The Department disagrees with this comment. N.J.A.C. 7:27-30.3(a) states the
Department’ spolicy isthat “acredit does not constitute or convey aproperty right.” Inthe conduct
of air pollution control policy, it may at some future time be appropriate for the Department or
USEPA to curtail the viability of credits, such as by establishing alimit to a credit’ s lifetime.
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78. COMMENT: The commenter requests that if the Department is considering changing its
position on credit life, it should provide an opportunity for the public to participatein eval uating this
position. Neither the OMET Workgroup nor the Blue-Ribbon Panel recommended changesto the
Department's current provision, and both groups as well as the public at large should be given an
opportunity to discuss the issue with Department policymakers. (20)

RESPONSE: Shouldthe Department consider changing the provisionsof the OMET rulepertaining
to credit life, the Department will consider this request for an opportunity for public input. In
general, in developing the OMET rule, the Department has made it a practice to provide extensive
opportunity for public participation.

N.J.A.C. 7:27-30.4 DER credit generation: general requirements

79. COMMENT: This proposal would establish rules that would be discouraging to credit
generators. Instead of allowing the positive benefits of trading to accrue by supporting an active
system, the Department has shown itself to be bound by the bureaucratic chains of the present system
and has taken an antagonistic approach to trading. Instead of encouraging emission reductions, it
seemsto take every opportunity to disallow credit generation and make the process of verifying and
registering more difficult. While the concern may be genuine, the results of the actions are not at
all environmentally progressive in terms of the trading process. (8)

RESPONSE: The OMET rules create opportunities for persons who voluntarily reduce their
emissionsto obtain credit and for regulated entities to have alternative meansfor compliance. Use
of theseflexibilities, however, entails the responsibility to base credits only on qualifying emission
reductionsand to document the credit generation or use. No matter what therul € srequirementsmay
be, some will believe that these responsibilities are too burdensome and therefore elect not to
generateand use DER credits. However, while the Department is seeking encourage participation
inthe OMET program, it will do so only whileensuringthat environmental protection ismaintained.

80. COMMENT: Two commenters object to the requirement that the DER generator obtain any
requiredair permit approval sbeforereducing air contaminant emissionsandgenerating aedits. This
isinconsistent with New Jersey’ senvironmental statutesand air quality regulationswhichallow the
“at risk” construction and operation of environmentally benefiaal projects priorto permit approvd.
All DER generationstrategies are environmentally beneficial and therefore subject toNew Jersey’s
“permitat risk” provisions. Assuch, thisrequirement conflictswith theintent and language of New
Jersey’s “permit at risk” datute and reguations, and could potentially slow environmentdly
beneficial projects. (5), (9)

RESPONSE: The commenters correctly point out that the “ at-risk” provisionsat N.J.S.A. 26:2C-
9.3and 4 and N.J.A.C. 7:27-8.25(a) alow a permit applicant to proceed to operate newly-installed
pollution control equipment or implement pollution process modificaions while the applicationis
pending. Thecommentersdso correctlypoint out that it would beinconsi stent with these provisions
to require apermit applicant who wantsto generate DER creditsto wait until the permit is approved
to commence the generation period. Therefore, in the adopted amendments the Department has
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included language at N.J.A.C. 7:27-30.4(d) to clarify that permit approval is not required prior to
commencing the generation of DER credits, if the permit applicaion is commencing to operate
newly-installed pollution control equipment or implement pollution prevention process
modifications under these “at risk” provisions. Also, the Department hasadded to N.JA.C. 7:27-
8.25(d), theclarificationthat if the Department does not approvethe controlsor pollution prevention
process modifications that are proposed in the pending permit application the emissions reductions
realized during the “at-risk” period may not be used as a basis for DER credit generation.

81. COMMENT: Proposed N.J.A.C.7:27-30.4(b)1 would providethat the DER credits generated
by a fuel reformulation shall be owned by the person or organization that implements the
reformulation. However, proposed N.J.A.C. 7:27-30.6 lists various situations that would not be
eligiblefor DER credit generation, and includesat N.J.A.C. 7:27-30.6(a)12 “a new product which
has been distributed, stored or sold for usein New Jersey for lessthan oneyear prior to thefirst day
of thegeneration period.” Theproposal givesasthereasonfor delayingtheeligibility of such credits
isthat “these sourceswould not have an historical baselinefromwhich emissionsarereduced.” The
commenter expressed concern regarding the application of this principle to the generation of DER
creditsby thereformul ation of gasolinethrough the use of specialized additives. Concernsregarding
abaseline, should, in the case of reformul ated gasoline, be adequately met by baseline information
from the gasoline prior to thereformulation. The commenter asked that the Department clarify this
point and confirm that a new gasoline formulation that offered lower emissions woud be €eligible
for the generation of DER creditsin New Jersey. (7)

RESPONSE: In the example given by the commenter, the generation strategy would be the
reformulation of the gasoline, not the distribution, storage or sale for use of a new product (the
additive). The generator would be the person reformulating the gasoline, not the manufacturer of
theproduct. Therequirement of N.J.A.C. 7:27-30.6(a)12 would be met if the gasoline hasbeen sold
for use in New Jersey for one year or more. As the commenter corredly suggests that, if the
reformulation is being carried out through the addition of a new additive to gasoline, then the
historical baseline emission rate should be the emission rate of the gasoline prior to the
reformulation. This historical baseline emission rate would be used, inaccordance with N.J.A.C.
7:27-30.5, to determine the number of DER credits generated through the use of the additive.

82. COMMENT: The proposed amendments do not seem to provide for credit generation for the
installation of renewable energy sourcessuch as solar energy products, unlessit couldbe classified
as energy efficiency. (8)

RESPONSE: A person may generate DER areditsby installing new renewabl e energy technol ogies
and generating electricity using these new installations, if the person can document that the use of
the electricity thus generated displaced the use of electricity generated by one or more sources that
resulted in greater emissions in New Jersey. That is, the electricity did not add to, increase, or
supplement exi sti ng generation capacity, but instead replaced an equivalent portion of the existing
generation capacity.
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83. COMMENT: One commenter asked the Department to explain the difference between the
"Implementingastrategy” language used inthe proposedtext at N.J.A.C. 7:27-30.4(a) 1 and the"take
an action" language currently in the rule in describing what a person must do to generate DER
credits. If the change substantively affects the requirements for generating DER credits, the
Department should not only explain what it means by the change, but also provide the public with
additional time to comment. (20)

RESPONSE: In the Phase 1 OMET rule, the rule language vaiously speaks of “applying a
generation strategy,” “taking an action to reducethe actual emission rate,” and “taking an actionto
reduceactual emissions.” Indraftingthe Phase 2 revisions, the Department wanted to use consi stent
terminology and elected to use the "implementing a strategy™ language, cited by this commenter.
This change was not meant to be substantive, but rather was meant as a precaution taken to avaid
the confusion that can result from using diff erent terms to convey the same meaning. However, in
reviewing the rule in response to this comment, the Department has determined that the proposed
language was not uniformly consistent and interchangeably used the terms “emission reduction
drategy” and“ generation strategy.” Toremedy this, changeswere madein the definition of “ batch”
in N.JA.C. 7:27-30.2 and at N.J.A.C. 7:27-30.4(a) and (d), 30.5(c), (d), and (g), 30.6(f), 30.7(d),
30.19(e) and 30.24(b), so that the term “generation strategy” is consistently used throughout the
amended rules.

84. COMMENT: Therulewould provide, at proposed N.J.A.C. 7:27-30.4(b)5 and el sewhere, that
substitution of recycled materialsfor virgin materials can be ageneration strategy. The commenter
supportsthese changes, asthey will provide added incentivesthat can help bol ster recycling and the
saleof products made from recycled materials. (20)

RESPONSE: The Department appreciates the commenter’ s support for this provision.

N.J.A.C. 7:27-30.5 DER credit generation: computation of credits

85. COMMENT: Three possible baseline determinations for GHG credit generation is too
complex. This will discourage GHG credit generation. It would be better if the rule had one
baseline determination for GHG credit generation. (13)

RESPONSE: In mogt, if not al, cases for GHG credit generation, only one of the three methods
for determining baseline emissionswill apply to GHG sources; that is the method for determining
the source'sadjusted historic emissions. Themethod for determing the source'sallowableemissions
will generally not apply because no emissions limits have been s for GHGs. The method for
determining the source's measured emissions will generally not apply because it will not be
technically feasible to measure the emisson stream upstream of the point of application of the
generation strategy. However, in response to this comment, thetext of N.J.A.C. 7:27-30.5(d) has
in the adopted rule, been modified to more clearly indicate that a generator of any DER creditisnot
obligated to attempt to come up with some value for the generator source's allowable emissions
and/or the generator source's measured emissions, if these cannot be determined. Thiswould bethe
case for VOC credits and NO, credits, aswell as GHG credits.
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86. COMMENT: Two commenters supported the new provisions at proposed N.JA.C. 7:27-
30.5(d)1ii that indicate it is not the Department’ s intent to establish a source’ s baseline as its new
permit limit in cases where a DER generation strategy requiresanew air permit with alower limit.
Onecommenter, however, suggested that the provisionsof N.J.A.C. 7:27-30.5(d)1ii should be made
retrospectively applicable, as well, to permits issued prior to the operative date of the OMET rule
amendments. Thecommenter reasoned that sincethe Department never had theintent to requirethat
the new air permit limit be used in determining a source’s baseline, any correction or clarification
madeto resolveit should beavailableto all DER generators, regardless of thedate they revised their
permits. Extending this correction to all generators of DER credits should have no potential for
environmental risk. If, however, the Department determinesthe patential for environmental risk is
too high, the commenter asked the Department to provide the estimated environmental risk and an
explanation of how that risk was derived. (9), (20)

RESPONSE: The Department gopreciates the commenters' support of the provisionsof N.J.A.C.
7:27-30.5(d)1ii. However, onecommenter incorrectly assumed thatthe Department never intended
to require that the new air permit limit be used in determining a source’ s basdine; in fact, prior to
isssuing this clarification the Department had not taken a position on the matter. The Department
recognizes that this commenter recommended making these new provisions goplicable to permits
issued prior to the operdive date of theseamendments. However, new rules generally gply only
prospectively, and it is this usual practice that the Department has followed in this case.

87. COMMENT: In proposed N.JA.C. 7:27-30.5(e), clarify (by adding an effective date) the
difference between the baseline period as determined by the current rule from the baseline period as
determined by the proposed rule With no clarificaion it will be confusing to verify DER credits.

(9)

RESPONSE: The clarification requested by this commenter has been added at N.JA.C.
7:27-30.7(a), 11(i), 15(a), and 16(a).

88. COMMENT: Two commenters objected to changing the baseline determination method. One
commenter expressed concem that changing the baseline determination method could create
confusion and foster uncertainty with respect to DER credits generated with the Stage One baseline
determination method and asked why this change was proposed. Usa's, generators, and particulany
verifiers will have to distinguish between DER credits generated based on the existing historic
emissions cal culations and those based on the proposed new methods. DER credit generators and
userswith consecutive generation or use periodsthat overlap the operative date of theseamendments
will have to revise thar quantification protocol s to updatethe historic emissions calculations. The
amended rule should not be more stringent than the current one unless it provides a needed
safeguard. Further, such a safeguard should be defined in the rule and implemented at a level
consistent with other federal and State environmental regulations. One commenter did not recall any
discussion of thisissueduring the stakeholder ruledevelopment process. Thecommenter questioned
the basis for concludng that the existing method for determining baselines is inadequate and
suggested that the Department go back to the existing rule language (5), (9)
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RESPONSE: The Department’s intent in amending the method for determining baseline at
N.JA.C. 7:27-30.5 was to clarify the method, not to change it or to make it more stringent.
Fundamentdly, the method remains the same in the amended rule as it was in the original rule.
Rather it was the Department’s goal to provide clearer guidance, to clear up possibly confusing
provisions, and to provide sufficiently thorough directions so asto enable consi stency and replication
to be achieved. The Department recognizes that sound quantification is an essential underpinning
of an effectiveemissions trading program.

Theamended rulesinclude multiple clarifications, includingasimpler statement of thebasic
formulafor calculating the amount of emission reductions. It corrects any confusion that may have
resulted from theterms* emission reductions’ and “ DERS’ being used interchangezbly in the Phase
1rule. It breaksout the process of calculation into amoredetailed sequence of steps, and explains
whether and why the specific provisions apply. Forexample, the amended rule recognizesthat the
three alternative methods for calculating baseline set out in the Phase 1 rule at N.J.A.C. 7:27-
30.5(b)2i apply only if the emission reduction strategy is reducing emissions at a stationary source.
The amendments are phrased to acknowledge that these three methodswould not necessarily apply
in all cases, such as in the case where the emission reduction strategy is the reformulation of a
consumer or commercial product. To give another example, the Phase 1 rule, at N.J.A.C. 7:27-
30.5(b)2i, contains a complex list of directionsindicating that in certain cases the rate of emission
reductions cal cul ated should be multiplied by the generator source’ sactivity during the generation
period or the amount of time in the generation period, but the basis for these calculations is not
given. Intheamendedrule, at N.J.A.C. 7:27-30.5(d)2, it ismade clear that these adjustments goply
only in the case of cd culating historic emissions, and tha the reason for the cal culationsisto adjust
for any difference in economic output between the historic period and the generation period.

However, in considering the commenter’ s suggestion that the Department go back to the
Phase 1 rule language, the Department did concludethat in respect to the determination of historic
baselineperiod at proposed N.J.A.C. 7:27-30.5(e) that it would be preferable, for simplicity, torevert
to the “representative of norma source operation” language used in the Phase 1 OMET rule. In
reaching this conclusion, the Department al so took into consideration that “ representative of normal
sourceoperation” languageisalsoused inrespect to determination of baselinesin the emssion offset
rulesat N.JA.C. 7:27-18 and that it would be desireabl e for these two emissionstrading rulesto be
conceptually consistent. Therefore in the amended rule this “representative of normal source
operation” language has been restored. Furthermore, to simplify the determination of baseline, the
emissions offset rule allows a “default” assumption that the two immediately preceding years are
representative of normal source operation. A permittee is required to make an affirmative
demonstration that the two years used asthe historical baseline period are representative of normal
source operation only if the permittee seeks to use two different years. The amended rules
incorporate this procedural simplification at N.J.A.C. 7:27-30.5(e). A related deletion is made at
N.J.A.C. 7:27-30.5(g), and related citation changes aremade at N.J.A.C. 7:27-30.5(i)2, N.J.A.C.
7:27-30.7(d)14 and N.JA.C. 7:27-31.6(a)3.

The commenters observed that any change to the calculation methods could result in
confusion and uncertainty. To avoid this, the Department has included in the introductory text of
thisnoticeasection entitled* Applicability of Amended Quantification Requirements.” Thissection
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informsgenerators, verifiers, users and others astowhen quantification peformed under the Phase
1 rule may continue to stand, and when the guidance in the amended rules must be followed.

89. COMMENT: The proposed rule would require a generator of GHG credits to discount the
number of credits generated if emission reductions at the generator source result in increased
emissionsfrom“one or more emission sources other than the generator source, located atthefacility
or offsite.” Thisimpliesthat acompany would haveto provethat anincreasein emissionsof aGHG
from one of itsfacilities, located anywhere in the United States or even abroad, is not related to a
reduction in New Jersey. Thisisan impossible requirement. (13)

RESPONSE: It is the responsibility of a generator of GHG credits to consider if the emission
reduction action that he/she undertook resulted in increased emissions from other sources, at the
facility or anywhere else in the world, and to deduct these emission increases from the amount of
emission reductions claimed. This does not mean that a company would have to prove that an
increasein emissions of a GHG from one of itsfacilities, located anywhere in the United States or
even abroad, isnot related to areduction in New Jersey. But it doesmean that acompany generating
credits would have to think through the consequences of implementing the emission reduction
strategy and account for resulting emission increases, whether they occur at the generating facility,
at another facility owned by the generator, or anywhere else.

90. COMMENT: Proposed N.JA.C. 7:27-30.5(i)3 would require that the quantity of DERs
generated be reduced tothe extent that any emission reductions have been relied on "to any degree”
inthe SIP. In contrast, the definition of "surplus" envisions that emission reductions either are or
arenot relied upon in the SIP. 1f the Department means something different when it uses different
language in proposed paragraph 30.5(i)3 from the definition of "surplus’, then it would be helpful
for the Department to explain the different meanings. If not, language in both provisions should be
the same. (20)

RESPONSE: The Department agreesthat thelanguage at proposed N.J.A.C. 7:27-30.5(i)3 should

correspond to the language in the definition of "surplus,” and hasrevised this paragraph (adopted as
N.J.A.C. 7:27-30.5(h)3) accordingl y.

N.J.A.C. 7:27-30.6 DER credit geng ation: limitations

91. COMMENT: Several commenters objected to the proposed prohibition of the conversion of
emissions offset shutdown credits to DER credits. The Department should allow the transfer or
conversion of offset shutdown creditsto DER credits, which, by the Department’ sestimate, represent
90 percent of the offset credits banked. Disallowing the use of shutdown credits only penalizes
busi nesses which went to the expense of creating the offset creditsin thefirst place. (1), (3), (19)

RESPONSE: Thereareseveral reasonsthat the Department prohibitsemissionreductionsfromthe
shutdown or curtalment of afacility from being converted into DER credits.

38



Please refer to the May 15, 2000 edition of the New Jersey Redister for the official text of this adoption.

TheOMET Programisdesignedto provideincentivesfor achieving environmentally cleaner
operation. Itisnot agoal of the program to provide incentives for ceasing operation and lowering
economicproductivity. Thereforeit would beinconsistent with the purposes of the programto allow
offsets based on source shutdowns to be converted to DER credits.

Also, to alow the conversions of offset shutdown credits to DER credits would be
inconsistent with USEPA’ s proposed policy. Initsmodel Open Market Trading Rule (OMTR), the
USEPA prohibited the generation of DER credits from shutdowns and curtalments. The USEPA
reasoned that shutdowns generally result from depressed economic conditions, and represent
reductions caused by economic forces, not by voluntary actions taken to additionally reduce the
emissions such that less pollution isemitted for agiven amount of production. TheUSEPA hasalso
expressed concern that production curtailments driven by economic conditions could be used to
generate DER credits, which could be used to offset higher emissions during full production boom
periods. The USEPA therefore believesthat allowing DER creditsto be generated from shutdowns
or curtailments could lead to higher emissions from sources using DER credits without real,
additional redudions having been made by DER credit generators.

92. COMMENT: The commenter recommended that the Department clarify proposed N.J.A.C.
7:27-30.6(a)6, which would provide that an emission reduction accompanied by certain increases
in HAP emissions cannot be the bags for generation of a DER credit. As proposed, N.J.A.C.
7:27-30.6(a)6 does not make it clear whether the unacceptable increases in HAP emissions render
al reductions for the generation period ineligible, or just those reductions which occur
simultaneously with the HAP increases. (20)

RESPONSE: Pursuant to N.J.A.C. 7:27-30.6(a)6, all emission reductions during a generation
period would not be eligible for use as the basis for generation of DER credits, if thereductions are
accompanied by an increase in emissions of one or more HAPs from a level below a referenced
emission threshold to alevd above the threshold level. As estallished inthe Phase 1 OMET rule,
the threshold level isgivenin Appendix 1 of N.J.A.C. 7:27-8 and isthe level referred to therein as
the “SOTA Threshold.” To maintain consistent use of terms, the terminology “SOTA Threshold”
has been added upon adoption to N.J.A.C. 7:27-30.6(a)6 (and to related language at N.J.A.C.
7:27-30.6(a)7 and N.J.A.C. 7:27-30.14(h)1 and 2). A “SOTA Threshold” isgivenin unitsof tons
per year or pounds per year. To evaluate whether or not a SOTA threshold has been or would be
exceeded, agenerator shall assume that the rate of emissions of the HAP from the generator source
during the generation period would be the rate of emissions for a full year; if this results in a
projected annual amount of HA P emissionswhich would exceed the SOTA Threshold, al emission
reductions during the gereration period would be ineligibleto be used asthe basisfor DER credits.

Thisrequirement has been included in the rule to ensure the protection of air quality in the
vicinity of a potential generation source. For example, a waste combustion source may consider
modifying its combustion process to reduce NOx emissions to use as the basis for generating DER
credits, but modification might cause dioxin emissions to increase to a level above the threshold.
As another example, achemical company may consider switching to different chemicals in their
manufacturing process to reduce VOC emissions, but this might cause formation and emissions of
HAPs above thresholds.
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A similar requirement has al so been included for DER use. A user shall assumethat therate
of emissions of the HAP from auser source during the use period would be the rate of emissionsfor
afull year, to evaluate whether or not a SOTA threshold has been or would be exceeded. If the
annual amount of HAP emissions exceed a SOTA Threshdd, DER credits may not be used. This
requirement isfound at N.J.A.C. 7:27-30.14(h)2.

93. COMMENT: Thecommenter supportsthe clarification at proposed N.J.A.C. 7:27-30.6(a)10
that aDER credit cannot be based on an emission reduction which is not aconsequence of an action
taken by the generator, but recommends that the Department delete the example of changesin the
weather. It is clear in the current rule that when mild weather reduces electric demand and thus
reduces the operation of an electric generating unit, DER credits cannot be based on the emission
reductions attributabl e to that reduced operation, and that credit generation based on curtailments
of operationisnot permitted. Inaddition, the calculation of DER credit generation under the current
rules would result in zero credits being generated when emission reductions are due to reduced
operations resulting from mild weather. The use of the weather example will also make the DER
credit generation and verification processes unnec+essarily complex. For example, a generator or
verifier could conclude that the weather during each day of the generation period must be evaluated
to determine whether any portion of the emission reduction isattributableto weather changes. If the
generator isusing ahistoric baseline, thegenerator or verifier could concludethat theweather during
each day of the generation period must be compared with the weather during each day of each of the
baseline years, with any differences being quantified and reflected in the Notice of Generation. (20)

RESPONSE: The Department agrees that giving the weather as a specific example at N.J.A.C.
7:27-30.6(a)10 is not necessary, and could in some circumstances be confusing. Therefore, the
adopted rule does not include weather as an example. Pursuantto adopted N.J.A.C. 7:27-30.6(a) 10,
a DER credit generation strategy may not be based on changes in the weather. For example, if a
company usesair conditioners, and the summer temperatureis cool compared to previous summers
resulting in less energy use by the company to runthe air conditioners, this would not count as a
DER credit generaion strategy. However, the amount of emission reductions claimed could be
affected by theweather. For example, consider acompany tha implementsaDER credit generation
strategy by installing lower-energy use air conditioners resulting in less energy use by thecompany
toruntheair conditioners Inany given generation period, the amount of emission reductionswould
bedirectly related to the amount of cooled air the air conditioners produced (their economic output).
If summers were warmer (and therefore more air conditioning is used), the emission reduction
calculation would result in more emission reductions (and therefore the generation of a greder
number of DER credits) because of thisincreased use of the air conditioners.

94. COMMENT: One commenter objected to the prohibition at N.J.A.C. 7:27-30.6(b)2 of the
generation of VOC and NO, credits from sources subject to RACT, for which RACT has not yet
been established, as umecessarily limiting potential program partid pants with no obvious benefit
to the environment, and asked that the Department explain its concerns. (5)

RESPONSE: Without an applicable RACT emission limit, or an established source specific
emission limit (SSEL), a baseline emission rate reflective of the RACT requirement can not be

40



Please refer to the May 15, 2000 edition of the New Jersey Redister for the official text of this adoption.

determined. By relying only on historical actual emissions data, a source would not be accounting
for the RACT requirements. To correct thisdeficiency, prior to generation of aVOC or NO, credit,
the owner or operator of a source must ensure that the source has met the RACT requirements by
either complying with the applicable RACT emission limit or an established SSEL. By now,
however, SSEL s have been established for most, if not all, VOC and NOx sources for which they
are needed. Therefore the commenter may be correct in noting that this prohibition may be
unnecessarily limiting potential program participation. Therefore, in response to this comment, the
Department agreesto reconsider this prohibition when the OMET Program rules are subsequently
amended.

95. COMMENT: One commenter asked the Department to update Appendix A, which lists the
emissions included in the emissions inventory as of August 2, 1996, since proposed N.J.A.C.
7:27-30.6(b)4 references Appendix A. (20)

RESPONSE: N.J.A.C. 7:27-30.6(b)4 prohibits basing the generation of aVVOC or NO, credit on
emission reductionsfrom agenerator source whose emissionsare not in the Department’ semissions
inventories. In the Phase 1 OMET rule adopted which became operative on August 2, 1996,
Paragraph 4 referred to Appendix A for alistof the emission source categories whoseemissionsare
included in the emissions inventory. Appendix A had been included in the rule for informational
purposesonly. Asthisorignal Appendix A listiscurrentlyoutdated, thisappendix hasbeen deleted
from the adopted rule. A person seeking information about the emission source categories whose
emissions are currently included in the emissionsinventories may contact the Department’ sBureau
of Air Quality Planning at 609-984-3009. N.J.A.C. 7:27-30.6(b)4, upon adoption, hasbeen changed
to reflect the deletion of Appendix A. Also, in the adopted amendmentsat N.J.A.C. 7:27-30.6(b)4,
the descriptive phrase“ major point source” hasbeen del eted to reflect that the Emissions Statement
Program’ sannual emissionsinventoriesinclude emissionsnot only from * major point sources,” but
from “minor point sources’ (as these two terms are defined by the Emissions Statement Program)
and area sources aswell; and instead the explanatory phrase “ the emission statement program rules
at” has been added to clarify which emission inventory isbeing referenced. Also, upon adoption,
the subsequent appendices to the rule have consequently been recodified, and the citations
throughout the rule referencing these appendices have likewise been changed.

96. COMMENT: A number of commenters objected to proposed N.J.A.C. 7:27-30.6(e) because
they said it was not properly reviewed by the Emissions Trading Workgroup or the Blue Ribbon
Panel, that it would penalize compani es which made goaod faith effortsto createthe credits, and that
it would be difficult to enforce. Furthermore because DER credit revenue can serve to expedite
environmentally beneficial projects by encouraging the replacement of aless efficient piece of
eguipment after itstrue useful life has expired, the generation of DER credits should not be limited
to the useful life of the replaced equipment. The Department could actually acoel erate replacement
by allowing DER credit generation from replaced equipment. The commenterssaidthe DEP should
consider eliminating this prohibition or provide adetailed explanation how it will be implemented
and enforced. (1), (3), (5), (9), (11), (19)
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RESPONSE: Proposed subsection N.J.A.C. 7:27-30.6(e) (recodified upon adoption as N.J.A.C.
7:27-30.6(f)) should be considered together with the provisionsat proposed N.J.A.C. 7:27-30.5(d) 1ii.
N.J.A.C. 7:27-30.5(d)1ii wasincluded in the amended rulesto address the concern of the Emissions
Trading Workgroup and the Blue Ribbon Panel that permittees who replaced equipment or control
apparatusin order to generate creditswould not be ableto generate any DER credits because of New
Jersey’ sSOTA requirements. By allowing permitteesto usetheir “old” actud emissions, rather than
their “new” permit limit in determining baseline emissions, amended subsection N.JA.C. 7:27-
30.6(f) assures such permittees that they can generate credits for replacing the “old equipment.”
However, N.J.A.C. 7:27-30.6(f) also limits the time they may claim such credits to the remaining
useful life of the equipment that wasreplaced. The Department does not agreewith the commenter
that it would be appropriate for such a generator to be ale to claim credits after the replaced
equipment’s useful life has expired. To simplify the implementation and enforcement of these
provisions, the definition of “useful life” hasbeen revised upon adoption to specify that the “old”
equipment’s useful life shall be presumed to end five years from the date the new equipment or
control apparatus commences to operate.

N.J.A.C. 7:27-30.7 DER credit generation: Notice of Generation

97. COMMENT: Proposed N.JA.C. 7:27-30.7(d)10 would require including in a Notice of
Generation information concerning increases in any Hazardous Air Pollutant (HAP) emissions,
regardless of either the amount (de minimis or otherwise) or the location of the increase. The
breadth of this requirement could make the revised regulations unattractive to potential generators.
Because de minimis changes are by definition too small to cause concern or to accurately quantify,
they should beexcluded. Additionaly, only HAP increases at the generator source(s) should bethe
focus of the reporting requirement. (14)

RESPONSE: The Department hasaresponsibilityto ensurethat sufficient informationisavailable
to the public, so that citizens living or working in proximity to sources that generateor use credits
may be assured that their environmental protedion is not compromisead as aresult.

The OMET rule does not allow the generation or use of DER creditsif significant increases
in HAP emissions will result. First, at N.JA.C. 7:27-30.6(a)6 and 30.14(h)1, the OMET rule
prohibits the generation or use, respectively, of DER credits, if the generation or use would be
accompanied by anincreasein emission of aHAPfrom alevel below the SOTA thresholdto alevel
above the SOTA threshold. (The SOTA thresholds referred to above are the de minimis amounts
to which the commenter referred.) And secondly, at N.J.A.C. 7:27-30.6(a)7 and 30.14(h)2, the
OMET rule prohibits the generation or use, respectively, of DER crdlits, if the generation or use
would be accompanied by an increase in emission of aHAP from alevel that aleady exceeds the
SOTA threshold to ahigher level.

The commenter has asserted that de minimis changes are too small to cause concern. The
Department does not agree that this is always the case. Therefore, at N.J.A.C. 7:27-30.7(d)10,
30.15(d)8, and 30.16(b)4, the OMET rulerequires generators or usersto disclosein the noticesthey
filetheamount of any associated HAPincrease, even though thisamount islessthan thedeminimis
level. These notices are publicly available pursuant to N.J.A.C. 7:27-30.23 and are on the OMET
Program webset at www.omet.com. Thisallowsany concerned person toknow whether or not there
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may be HAP increases associated with trading. And, if there are small increases, this alows any
concerned person to raise the matter to the generator or user who may explan why these anounts
aretoo small to be of concern or who may explain why the benefits realized through the generation
or useof the creditsoutweigh the concerns. Thisobligation to discloseall HAPsincreases may deter
some persons from participating in trading, but it isacondition that isessential for the publicto have
confidencethat trading will not adversely affect their wdl-being. Thisiseguallytrue, for both credit
generation and credit use. Also, just asN.J.A.C. 7:27-30.7(d)10 requires including in a Notice of
Generation information concerning increases in any HAP emissions, regardless of whether the
increase occurred at the facility or off-site, the same clarification, regarding the location of the
increase occurring at the facility or off-site, has been added to the adopted rule at N.J.A.C. 7:27-
30.15(d)8 pertaining to a Notice of Use.

98. COMMENT: The requirement at proposed N.JA.C. 7:27-30.7(d)12, that the Notice of
Generation include "ashowing that the emission reductions are not the result of theimplementation
of aregionally significant highway project or regionally significant transit project,” should belimited
to mobile source generating strategies. (20)

RESPONSE: The amended rules at N.JA.C. 7:27-30.7(d)12, as adopted, clarify that the
requirement for a showing in the Notice of Generation “that the emission reductions are not the
result of the implementation of a regionally significant highway project or regionally significant
transit project,” is limited to highway and transit projects.

99. COMMENT: As proposed, N.JA.C. 7:27-30.7(d)16 would add a requirement that the
generator must submit to the registry the supporting information required by the quantification
protocol. For many generation strategies, the supporting documentation will include competitive
information that needs to be protected asa trade secret. Thislack of confidentidity will strongly
discourage the generation of DER credits and the development of innovative strategies to reduce
emissions. TheDepartment'sconfidentiality rulesdo not cover thissituation becausethey apply only
to information required to be submitted to the Department, not to information required to be
submitted to a third party. Was this problem considered? The Depatment should either delete
N.J.A.C. 7:27-30.7(d)16, or revise it to require only a summary of the supporting documentation.
(13), (20)

RESPONSE: In developing the OMET Program, the Department considered the issue of
confidentiality but determined full public disclosure to be an underlying principle of the OMET
Program. Thiswould include not only emissions information, but also all information required to
document the generation of credits. The Department recognizes that the decision by an emissions
sourceto generate DER creditsis completely voluntary. Therefore, if an emissions source does not
wish to disclose certain supporting information, the source simply may choose not to generate DER
credits. The Department recognizesthat this may deter some potential generators from generating
credits. However, it was the judgmernt of the Department that opennessin the trading program was
more important than encouraging the participation of persons who choose not to disclosure
underlying information. Therefore, paragraph 7:27-30.7(d) 16 is adopted as proposed.
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N.J.A.C. 7:27-30.8 Registry

100. COMMENT: The cost of recording GHG credits on the registry is just one example of how
the operation of theregistry can stronglyinfluence the health of thetrading market. The Department
should seek public input about registry operations before making a decision on the next steps to be
taken when the current registry contract expires, and certainly before reaching an agreement to
expand the existing registry to cover other states. (1), (20)

RESPONSE: When it becomes time to determine the next steps to be taken when the current
registry contract expires, and if the Department should contemplate entering into an agreement to
expand the existing registry to cover other states, the Department will take into consideration this
recommendation to seek public comment.

101. COMMENT: Thecommenter found the requirement, at proposed N.J.A.C. 7:27-30.8(g), that
theregistry operator removeall designationsof creditsas"verified" or "unverified" if the Department
or the EPA finds averification defective, to betoo broad. If agenerator hashad avalid verification
completed, but auser or third party has a separate verification performed and that verification turns
out to beinvalid, the status of the credits as"verified" should not change. The rules should provide
that the defective Notice of V erification be removed from the regigry, but the credits should reman
"verified" based on the one valid verification. (20)

RESPONSE: The Department agrees with the commenter that if the registry contains more than
one Notice of Verification that verifiesabatch of DER credits, and oneof those noticesisfound to
be defective by the Department or EPA, the designationin the registry, as to whether the creditsin
the batch are verified or not verified, will be based on the remaining valid Notice of Verification.
For example, if therearetwo Noticesof Verification in theregistry which consider and verify all the
credits in the same batch of credits, and the Department or EPA finds one notice defective, the
“verified” designation ontheregistrywill remainfor all the creditsin that batch becausethereisstill
avalid Notice of Veification whichverifies all the aeditsin that batch. As a second example, if
there are two Notices of Verification inthe registry, and one notice finds that all the creditsin the
batch are verifiable whereas the other notice finds that only some of the credits in the batch are
verifiable, and the Department or EPA finds the notice that verifies al the credits in the batch
defective, those credits that are verified by the other notice will still be considered verified.
However, if there is only one Notice of Verification on the registry that verifies all the creditsin a
batch, and the Department or EPA finds that notice defective, since no other Notice of Verification
is on the registry for that batch of credits, the credits will revert to being considered to have not
undergone a verification, and on the registry the credits will no longer be designated as verified or
not verified. The Department clarified this upon adoption at N.J.A.C. 7:27-30.8(Q).

N.J.A.C. 7:27-30.9 DER credit transfer

102. COMMENT: A number of commenters objected to the requirement at proposed N.J.A.C.
7:27-30.9 that al background documentation be submitted to the registry with the Notice of
Generation. Thisviolates confidentiality requirements of businesses and seems unnecessary since
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the Department does not certify credits. Thelikely result isthat no one will use the program asthe
regulation is currently proposed. (1), (3), (19)

RESPONSE: As explained in the Response to Comment 99, the Department deermined the
principal of full public disclosure to outweigh that of confidentiality in the OMET program.

103. COMMENT: Onecommenter suggested that the transferee, and not the transferor, should be
required to submit the Notice of Transfer to the registry. Thetransferee, who wants to ensure the
submission and recording of the Notice of Transfer, wouldthus not have to hound the transferor to
ensure that this has been done properly. (20)

RESPONSE: The Phase 1 OMET rule required the transferee (not the transferor) to submit the
Notice of Transfer to the registry. The Department accepts this commenter’ s suggestion that this
responsibility should remain with the transferee, and has accordingly reflected this in the amended
ruleat N.JA.C. 7:27-30.9(a).

N.J.A.C. 7:27-30.10 DER credit verification

104. COMMENT: One commenter supported the provision at N.J.A.C. 7:27-30.10(a)3, which
would alow creditsto be verified by other states ar pollution control agencies, and asked that alist
of states authorized to verify credits be added to the rule as an appendix, and updated as new
interstate agreements are executed. (20)

RESPONSE: The Department appreciates the support of the commenter for the provision at
N.JA.C. 7:27-30.10(a)3. However, at thistime the Department has not entered into any interstate
agreement which would allow DER credits generated in the other state to be verified by the other
date’ sair pollution control agency.

105. COMMENT : Two commentersobjected totheproposed provisionsat N.J.A.C. 7:27-30.10(b)
regarding the independence of the verifier asunnecessary, over-restrictive and more complex than
needed. These provisionswould aso prevent business from paying verifiers. (1), (3)

RESPONSE: A generator needsto have the ability to employ a verifier and to direct the verifier
to perform averification inaccordancewith the OMET rules. However agenerator should not have
the ability to direct the verifier’s performance of theverification or to influence the findings made
by the verifier. Intheamended rule, N.J.A.C. 7:27-30.10(b) has been modified to clarify the extent
to which a generator may direct a verifia.

106. COMMENT : One commenter objected that the proposed verifier independencerequirements
at N.J.A.C. 7:27-30.10(b)3 and 4 would complicate the selection of averifier because the concept
of being "subject to the control or direction” is vague, undefined, and potentially very broad. For
example, when agenerator retains an engineer to verify abatch of credits, that generator gains some
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ability to"direct" the engineer'swork simply by paying him or her - thus automatically rendering the
engineer ineligible to perform the verification. The rule currently provides a meaningful and
appropriate level of confidence in the integrity of the verifier without the need for additional
complex tests of the verifier's independence. The verifier must be either a New Jersey-licensed
professional engineer or certified public accountant licensed in New Jersey; a biased and incorrect
verification can potentialy put such a professional’s license at risk, and subject the verifier to a
perjury prosecution for making a false certification. Unless the Department has experienced a
problem in which some type of "control™ or "direction” on the part of a generator compromised the
impartiality of averifier and resulted in an incorrect verification, this commenter recommends that
these additional requirements be removed. (20)

RESPONSE: The verifier'sroleis essentia to the OMET program’s credibility. Independence
between the verifiers and other program participants is critical. Accordingly, use of the term
“control” as a measure of the absence of independence has been retained by the Department at
N.J.A.C. 7:27-30.10(b)3 and 4. The Department will rely on the commonly-understood notion of
“control” reflecting the power or authority to exercise arestraining or directing influenceover the
subject of control, thereby providing both adequate guidance to the regulated community and
credibility to DER credit verification. Since this meaning incorporates the concept of the term
“direction,” the term “direction” has been deleted from proposed N.J.A.C. 7:27-30.10(b)3 and 4
upon adoption.

107. COMMENT: A number of commentersobjected that proposed N.J.A.C. 7:27-30.10(c) 2 will

make verifications drastically more difficult and expensive, severely constraining the market. One
commenter asserted that this would be unnecessary, would unduly burden the verification process
and might drive up the price of verification projects, possibly curtailing generation, and might
dissuade verifiers from conducting such projects. Another commenter found this increased burden
to be unnecessary in light of the requirements that the verifier be certified by the appropriate New
Jersey authority. A verifier currently must make a diligent inquiry, not limited to relying on the
generator's representations, before verifying acredit. Without explaining theneed for this, therule
would now require the verifier to certify that the notice and all of the supporting documentation is
true, accurate, and complete--even when the verifier prepared none of these documents, and has no
ability to direct or control the preparation of thedocuments. Thispresentsa practica imposs bility.

The verifier would have to disprove a negative: that the generator has not omitted any information
potentially relevant to the generation. The current requirement isfar morerealistic and doesprovide
certaintythat DER creditsarevalid. Professional engineersand certified public accountants may not
bewilling to jeopardize their licenses by making the certification which the proposed amendments
would require. (4), (5), (9), (20)

RESPONSE: After taking these comments into consideration, the Department has modified the
language in the adopted amendments to read that the finding to be made by the verifier is that the
notice appearson itsfaceto betrue, accurate, andcomplete. Thisisafinding that the verifier should
reasonably be able to make for a properly prepared notice.
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108. COMMENT: Proposed N.JA.C. 7:27-30.10(e)2 would require identification of the serial
numbers for the DER credits verified. Currently the Notice of Verificaion is routinely submitted
simultaneously with the Notice of Generation, in order to minimizerevisionsand adjustmentsto the
submittals subsequent to the verification process. In addition, serial numbers are commonly not
assigned for the credits until anumber of weeks after submission of the Notice of Generation. The
Notice of Verificationstates that serid numbersfor the aredits verified have not yet been assigned.
The commenter asked whether this process will still be acoeptable under the proposed regulations.
(14)

RESPONSE: Pursuant to N.J.A.C. 7:27-30.8(e)1 and 2, as amended herein, the registry operator
isrequired to assign serial numbersto the DER creditsincluded in acomplete Notice of Generation
within two business days of the submittal of the notice. A generator should withhold submitting a
Notice of Verification until the serial numbers have been assigned so that he or she may submit a
complete Notice of Verification.

109. COMMENT: Proposed N.J.A.C. 7:27-30.10(e)4ii contains an incorrect cross-referenceto
N.J.A.C. 7:27-30.10(d), instead of to N.J.A.C. 7:27-30.10(b). (20)

RESPONSE: The Department appreciates the commenter identifyingthis error and has corrected
the referencein the adopted amendments.

110. COMMENT: Proposed 7:27-30.10(e)6 would require detail ed descriptions of any “fiduciary
relationship(s) (current, prospective, or which have existed inthe previous five years) between the
verifier, and also the verifier' semployer,” and avariety of other persons. Thiswill complicate the
completion of verification notices because it requires expertise in determining what a “fiduciary
relationship” is, in performing historical reviewsof “fiduciary rdationships’, andin predicting future
“fiduciary relationships’. Thisadditional complexity isunjustified, potentionally meaningless, does
not provide additiond justifiable safeguards, interferes with confidentiality, and makes the
verification process so complex asto confuse and inhibit the average business operation. It should
be deleted. The Department should use the current rule language regarding verifier independence.

D), (5, (9). (20)

RESPONSE: The Department agrees that the requirements for independence of the verifier in
N.J.A.C. 7:27-30.10(b) are sufficient and that the additional fiduciary disclosure requirements at
N.JA.C. 7:27-30.10(e)6 would complicate and burden the verification process. Therefore the
Department has not included proposed N.J.A.C. 7:27-30.10(e)6 in the adopted amendements

111. COMMENT: One commenter asked whether the term "fiduciary relationship,” as used in
proposed N.J.A.C. 7:27-30.10(e)6, woul dinclude the common practicewhereby one public company
unknowingly owns another public company through, for example, shares of a mutual fund. (14)

RESPONSE: The Department hasremoved the requirement for disclosure of fiduciary rel ationships
in the amended rules; therefore questions as to how it shall be defined need not be taken up.
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N.J.A.C. 7:27-30.12 VOC and NO, credit use: general reguirements

112. COMMENT: The enabling statute for the emission trading rule states: “The rules and
regulations shall establish criteriafor the generation and use of emissions reduction credits, ... and
shall require that 10 percent of the emissions reduction credits gained shall be permanently retired
for the public benefit when atrade occurs.” The Department should set the reti rement percentage
in proposed 7:27-30.12(h) to be consistent with the statutory requirement of 10 percent. (3)

RESPONSE: For most usesof DER credits,the OMET ruleat N.J.A.C. 7:27-30.12(h) requiresthat
10 percent of the creditsused beretired for the benefit of the environment. However, in the case of
the permit insurance uses set forth at N.J.A.C. 7:27-30.14(d) and (e) thisamount is20 percent. The
permit insurance uses alow a greater degree of flexibility for a permittee; therefore, to provide
additional certainty that the protection of health, welfare, and the environment is sustained, therule
requiresthat alarger percentage of thecreditsused beretired for the benefit of the environment. One
couldthink of thisasretiring 10 percent of the creditsfor the benefit of the environment and another
10 percent to provi dethisadditiond certainty. Inthisway the rule balancesthevalue of flexibility
for regulated entities with the need to ensure that environmental protection is maintained.

113. COMMENT: One commenter supported the proposed provision of N.J.A.C. 7:27-30.12(j)
which would permit a user to trade, voluntarily retire or use surplus creditsbecause it would allow
insurance credits which are not used to be later traded, retired or used for another application. The
commenter recommended that subsection (j) clarify that thereisno specifictimeperiod withinwhich
aDER credit held for use must be traded, retired or used. (18)

RESPONSE: N.JA.C. 7:27-30.14(d)5 requires that the full number of creditsrequired to be hdd
for a permit insurance use in fact be used for that specific use; consequently there would be no
leftover creditsto belater traded, retired or used for another purpose Thiswasclarified at N.J.A.C.
7:27-30.12(j) in the adopted rule. However, for other types of uses, some credits may be leftover.
Although the rule does not explicitly state that there is no specific time period within whicha DER
credit held for use must betraded, retired or used, the amended rule imposes no limit on the time
during which such leftover credits (or any credits) must beused. Allowing an unlimited lifetimefor
DER credits is not necessarily characteristic of open market trading proggams. The State of
Michigan, for example, has afive-year lifetime for itsdiscrete credits. But, to date, New Jersey’s
program has no such provision.

114. COMMENT: Onecommenter objected totherequirement proposed at N.J.A.C.7:27-30.12(1)
that auser’ s credits which have been registered as verified, must be replaced solely on the finding
of deficiency of asecond verifier. This begs the question of whethe one verifier has the ability to
overturnthevalidity of creditsoriginally verified by another party. Insuchinstances, thecommenter
recommends having an appeals procedure to handle what may beperceived to be agrievance or a
simple difference of opinion. (5)

RESPONSE: N.J.A.C.7:27-30.12() appliesonly when all of theNoticesof Verificationfor agiven
DER credit are rendered invalid pursuant to subsections 30.10(f) or (h), not when a subsequent
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Notice of Verification is submitted which contains different findings than the initial Notice of
Verification. The Department clarified this in N.JA.C. 7:27-30.12(l), as adopted. Subsection
30.10(f) states that a verification isinvalid if a generator makes a substantive change to the Notice
of Generation on which the Notice of Verification is based. Subsection 30.10(h) states that a
verification can beinvalidated by DEP or EPA. Therefore, it isnot necessary for a user to replace
credits unless one of these two situations has occurred. 1f a second or third Notice of Verification
is submitted to the registry and the findings in those subsequent verifications do not coincide with
theinitial Notice of Verification, the user isnot required to take the actions set forth at paragraphs
30.12()1 and 2. Also, the language at subsection 30.10(g) supports the concept of multiple
verifications: “ Any person may haveabatch of DER credits verified, even if the batch has already
been verified. Therefore, the registry may reflect more than one Notice of Verification for asingle
batch of DER credits.”

115. COMMENT: Proposed N.J.A.C. 7:27-30.12(l), which providesthat the user must either have
anew Notice of Verification submitted or replace aDER credit if the verification of the DER credit
isrendered invalid after the credit isused, istoo broad. A user should not be required to do thisas
long as one valid verification of the credit remains on the registry. This obligation should be
imposed only if the Department or the EPA findsall existing verificationsof the credit to beinvalid.
(20)

RESPONSE: TheDepartment acknowledgesthecommenter’ sreasoning that if theregistry contains
more than one Notice of Veification that verifiesagiven DER credit, and only one of those notices
isinvalidated pursuant to proposed N.J.A.C. 7:27-30.10(f) or (h), the user need not take the actions
set forth at proposed paragraphs 30.12(1)1 and 2 because there is still a valid Notice(s) of
Verificationwhich verifiesthat credit. However, if thereisno other valid Notice of Verification that
verifies a particular credit, the user of that credit must take the actions required at proposed
paragraphs30.12(1)1 and 2. The Department clarified thisupon adoption at N.J.A.C. 7:27-30.12(1).

N.J.A.C. 7:27-30.13 VOC and NO, credit use: computation of DER credits

116. COMMENT: Proposed N.J.A.C. 7:27-30.13(b)1 addresses the quantification of the number
of DER creditsthat need to be heldwhen aNotice of Intent to Useis submitted. Inthe equation, the
term “T” isdefined as the “amount of timein the use period.” The commenter asked whether this
term refersto the amount of time the equipment isallowed to operate or if it isthe actual amount of
clock time (for example, 24 hours/day, 7 days/week) during the use period. The commenter
suggested the former, particularly if the source has a potential to emit limitation as defined at
N.JA.C.7:27-22.1. Thecommenter asked for justificationif“ T” refersto dock time during the use
period. (9)

RESPONSE: This commenter is correct in suggesting that, for the equation at N.J.A.C. 7:27-
30.13(b)1, “T" should be defined as the maximum amount of time the equipment or control
apparatusisallowed to operate within the use period. Thisamount would be the maximum timethe
equipment or control apparatus is allowed to operate under its currently effective permit, as the
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“permit insurance” provisions of the amended rule make no provision for any increase in this
maximum time of operation. This clarification has been incorporated in the amended rule.

117. COMMENT: Proposed N.J.A.C. 7:27-30.13(b)3ii contains a cross-reference to N.J.A.C.
7:27-30.15(b)3iii, a provision which is not found in the rule. Similarly, proposed N.J.A.C.
7:27-30.13(b)3iii contains a cross-referenceto N.J.A.C. 7:27-30.12(i)3, which asois not found in
therule. Instead of correctingthe cross-references, the Department should maketheprovision easier
to read by specifying in these provisions the multipliers to be used when auser files alateNotice of
Intent to Use or fails to hold sufficient DER credits before filing the Notice of Use. (20)

RESPONSE: In the amended rule the Department has corrected the cross-referencing errors
identified by thiscommenter. These references have been retained in the amended rule, rather than
being replaced by multipliers as suggested by the commenter, since the referenced text not only
provide the multipliers but dso spdl out the conditions under which they apply.

118. COMMENT: Proposed N.J.A.C. 7:27-30.13(d) would establish aformulafor calculating the
guantity of emissions that need to be compensated for by the use of DER credits. The proposed
formulaeliminates one possibleway inwhich DER credit use might not compensate fullyfor excess
emissions. The formulain the existing rule would allow the user to reduce the quantity of credits
needed for complianceif, at any time during the use period, t he user sour ce's actual emissionsdipped
below its allowable emissions. Preventing this possibility, however, resuits in a consequence to
which two commentersobjected. When auser source's actual emissionsfluctuate above and below
allowablelevelsrepeatedly during the use period, the user must perform a potentially largenumber
of calculations for a potentially large number of intervals within the use period. This adds to the
burden of using credits and will discourage some uses. Thiswill also burden the Department inits
efforts to enforce the rule, by forang enforcement staff to review these calculations to verify
compliance. This additional strain on the Department's enforcement resources makes the overal
enforcement effort less effective and helps undermine the credibility of the program. One
commenter, therefore, recommendsthat the Department returnto the simpler formulain theexisting
rules. (8), (20)

RESPONSE: It isauser’sresponsibility to compensate for its excess emissions. The formulain
the Phase 1 rule wasflawed becauseit allowed a user to average its emissions during the use period.
Under that formula, a user that exceeded an emission limit during the use period but which, on the
average, had emissions below the limit, would not have had to “pay”’ any credits to compensate for
itsexceedances. Therevisedformula, which hasbeen retained in the adopted rule, correctsthis, and
would result in the user having to compensate for all of its exceedances of the emission limit.

N.J.A.C. 7:27-30.14 DER credit use: required, authorized and prohibited uses

119. COMMENT: Two commentersrai sed concernsthat themandatory DER credit uses proposed
inN.J.A.C. 7:27-30.14(a) could causeadwindling of DER credit supply. Theinability to transform
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NO, Budget allowancesinto DER credits may create a DER credit shortage. What if the market is
functioning well but there are no DER credits to purchase? (3), (8)

RESPONSE: The Department doesnot believetha the proposed amendmentstoN.J.A.C.30.14(a)
will cause a dwindling credit supply. A review of credit generation and use during the three year
history of the OMET Program shows that about 10 timesas many DER credits have been generated
as have been used. Futhermore, arise in demand for DER credits can be anticipated to raise their
value, which in turn would provide an incentive for more creditsto be generated. The commenters
are also mistaken concerning the conversion of NO, Budget allowances into DER credits; thisis
allowed under N.J.A.C. 7:27-30.27.

120. COMMENT: Proposed N.J.A.C. 7:27-30.14(a)7 would make it mandatory to purchase DER
creditswhen thereisan exceedance of VOC or NO, emissionsin addition to the payment of possble
penalties. This could double or triple the penalty to users. The cost is too high. One commenter
preferred the current rules, which alow for the optional use of purchasing DER credits to resolve
or reduce penalties. One commenter suggested that the Department clarify its enforcement policy
asit will relate to assessing penalties in addition to the cost of the DER credit use required by this
provision. (9)

RESPONSE: Thecurrent rulesat N.J.A.C. 7:27A-3.10(i), which allow the Department to accept
DER creditsinfull or partial settlement of amonetary penalty, remainin place. What the provisions
proposed at N.JA.C. 7:27-30.14(a)6 and 7 (and adopted as N.JA.C. 7:27-30.14(a)5 and 6
respectively) do is add the responsibility for permittees to compensate for excess VOC or NO,
emissions due to delay of testing or operation of equipment without required emissions controls.
The Department has found that, in such cases, it is appropriate that permittees not only be
responsible for meeting their compliance requirements but also for compensating for excess
emissions that may be released dueto their actions.

121. COMMENT: ProposedN.J.A.C. 7:27-30.14(a) 7 would requireDER credit useto compensate
for emissions above permitted allowable emissions rates when a permittee has failed to install or
properly operate an air pollution control device. The commenter suggested that the Department
adopt language to clarify that these requirements only pertain to OMET pollutants (VOC and NO,).

(9)

RESPONSE: Asrecommended by the commenter, the proposed text at N.J.A.C. 7:27-30.14(a)6
(proposed paragraph 7 was recodified upon adoption as paragraph 6) has been revised upon adoption
tomakeclear that it isexceedance of aVVOC or NOx permitlimit that would require DER credit use.

122. COMMENT : Why doesproposed N.J.A.C. 7:27-30.14(a) 7 only pertaintoair pollution control
devices and not to emission sources (which may be uncortrolled) that arenot functioning properly
and causing emission exceedances? (9)
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RESPONSE: Thisrecommendation for broadening themandatory uses to include compensation
for emissions from emission sources that are not functioning properly and causing emission
exceedanceshas merit and will be considered for inclusion in future amendmentsto the OMET rule.

123. COMMENT: A number of commenters suggested that the rules should give the Department
discretion to limit the need for credit use when the Department's processing of an application to
revise the permit is delayed, through no fault of the user. (3), (9), (10), (17), (20)

RESPONSE: The proposed amendments at N.J.A.C. 7:27-30.14(d) and (€)2 included provisions
which would allow a permittee with apending permit application to commence operation prior to
approval of the application, provided that thepermittee compensatein full for any potential increase
in emissions above the currently approved permit limit through use of credits. The proposed
amendmentsdid not provide the Department discretion to reduce the number of creditsneeded if the
Department's processing of the application is delayed, and no such provision is included in the
adopted amendments. The possibility of such adelayis part of the risk the pemmittee would assume
if he/she commences operation prior to application approval. A permittee can avoid incurring this
credit use obligation by refraining from operating the source outside the limits of its origindly
approved permit, until the new permit is approved.

124. COMMENT: A number of commentersobjected to the provisions of proposed N.J.A.C. 7:27-
30.14(f) believing they are in conflict with the intent of the affirmative defense statute, at N.J.S.A.
26:2C-19.2, which creates an affirmative defense for certain types of facility upsets. These upsets
must meet a fairly rigorous set of circumstances and require written notice to the Department.
Proposed N.J.A.C. 7:27-30.14(f) alows the voluntary purchase and dedication of DER credits for
emissionsfrom anincident wherean affirmative defenseissubmitted. The operator must havetaken
al reasonable steps to minimize emissions when the incident happened to be eligible for an
affirmative defense. Proposed N.J.A.C. 7:27-30.14(f) allows a person asserting an affirmative
defense to use DER credits, to show that these reasonable steps have been taken. If the operator
meets the requirements, then no penalty is assessed. Byimplication an affirmative defenserequest
that is not accompanied by DER credits does not show that dl reasonable steps to minimize
emissionshavebeentaken. Onecommenter asked whether the Department would ever concludethat
aperson hasfailed to take all reasonabl e steps to minimize emisgons solely because the person did
not use DER credits, and whether the Department would ever conclude that a person has failed to
meet any of the other statutory criteriafor an affirmative defense solely because the person did not
use DER credits. Thecommenter asked further whether, if thefacts of aparticularviolation showed
that the person did not take reasonabl e steps to minimize emissionsresulting from theviolation, the
use of DER credits could cure this failure and thus make the person eligible for an affirmative
defense? The commenter suggested that, unlessthe answer to these questionsisasimple "No," the
proposed use of DER credits as part of an affi rmative def ense demonstration is not vol untary.

Another commenter suggested that thisreguirement couldalso becomepunitiveif creditsare

unavailableor costly. Another commenter asked the Department to clarify whether or not this use
isintended to be voluntary or mandatory and al so asked where in the enforcement processwould the
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potential violator get an opportunity to challenge thismandatory purchase of DER credits. (3), (15),
(17), (20)

RESPONSE: After considering these comments, the Department has determined not to includethe
provision which would have allowed a person to use DER credits as part of an affirmative defense
demonstration to show that the person has taken all reasonable steps to minimize emissions. Upon
adoption, proposed subsection N.J.A.C. 7:27-30.14(f) was del eted, the remai ning subsectionsunder
section 30.14 were recodified, and related references throughout the rule were changed at N.J.A.C.
7:27-30.15(€) and 30.16(c)2.

125. COMMENT: The commenter askedif the requirements proposed inN.J.A.C. 7:27-30.14(g)
and 30.14(h) arein conflict. Thecommenter also asked how compliance coul d be achieved with the
New Jersey programwhichimplementsthe Federal NSR/ PSD programs(N.J.A.C. 7:27-18) by using
VOC and NO, credits, since these credits do not achieve Federal compliance. The commenter
suggested that a comparable, separate source of offsets would be required for both the federal
program and the New Jersey program, which would inturn, eliminate the value of DER credits. (17)

RESPONSE: TherequirementsinN.J.A.C.7:27-30.14(g) and 30.14(h) arenot in conflict. N.J.A.C.
7:27-30.14(h)1 states that DER creditsmay not be used to avoid the applicability of emission offset
requirements(or PSD or operating permit requirements). Whereas N.J.A.C.7:27-30.14(g) statestha
if emission offset requirements are applicable, they can be met by use of DER credits but only under
certain specified conditions.

126. COMMENT: The number of credits which must be used to compensate for actual emissions
that exceed apermit limit can result in a situation where the credits which must be used equalsthe
total increase in the potential to emit (PTE). This is the highest emission incease that could
theoreticallyresult from the change. Oneof the benefits open market trading is supposed to provide
isasystemwhereby ownersof smaller sources, or sourcesthat operate infrequently and/or at reduced
capacity, have the ability to meet their compliance obligations and take responsibility for emission
reductions without the excessive cost of installing controls which are not economically feasible for
their own equipment. Setting the use requirement for compliance with permit limits at the level of
100 percent of the increase in allowable emissions removes this benefit in many cases. Under the
proposed provisions, asource could pay morefor an emission increase than for the actual emission.
This cost could be extreme and might very well equal or exceed the cost of additional controls. (8)

RESPONSE: The Open Market Emissions Trading Program offers an aternative means of
compliance, not an exemption from compliance. The OMET Program makes some usesmore costly
than others. For example, as this commenter noted, in the case of “permit insurance” uses, the
credits which must be used would equal the total increase in the potential to emit (PTE). In each
case a potential user will have to evaluae whether or not thecosts of compliance under the OMET
system are worth it to them, or whether they would instead elect to comply through conventional
means.
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127. COMMENT: One commenter objected to the fact that the situation could arise whereby one
source, whose emissions are less than those from a second source, would be required to purchase
more creditsfor permit insurance. For example, inthe case where Source 1 and Source 2 aresubject
to the same RACT limit, but Source 1 has alower permit limit than Source 2, Source 1 would be
required to purchase more credits than Source 2 for permit insurance even though Source 1 isthe
cleaner source. This can discourage the economic viahility of cleaner sources. In addition, with
required credit use for Source 1 automatically set at the maximum PTE increase, thereis no longer
any incentive for this source to keep emissions as low as possible. (Another aspect of potential
trading program benefitslost). (8)

RESPONSE: The commenter addresses trading consequences that result from different permit
limitsfor sourcessubject tothesame RACT limit. The OMET programisbased onthe permit limits
approved by the Department. Discrepanciesin permit limits can be addressed only through permit
applicationsseeking revised limits. Thecommenter wrongly assertsthat thereisnoincentiveto keep
emissions as low as possible. Since the number of credits required for the use based on the
difference between the ceiling rate and the current permit limit emissions rate, and the lower the
“ceiling rate” the lower the number of credits the user would need, credit userswill presumably set
aslow a“ceiling rate” asfeasibleto minimizetheir costs. Oncetheceiling rateis set, the credit user
must not allow its emissions to exceed this rate.

128. COMMENT: The Blue Ribbon Panel recommended a method for determining the number
of credits used where a permit level was exceeded. This method was to multiply the actual
maximum emission rate of the source times the actual activity level of the source to represent the
actual emissions, and use the difference between this and the permitted level of emissions at that
activity level asthe amount of emissions which must be compensated for. The commenter asked
why the Department chose not to use the recommended method of the Blue Ribbon Panel for
determining the number of credits used when a permit level was exceeded. (8)

RESPONSE: The Department has included the method recommended by the Blue Ribbon Panel
for determining the number of creditsused when apermit level isexceeded under apermit insurance
use. Thismethod is set forth in Section V. of the Blue Ribbon Panel’ s report on page 21 under the
heading “2. Correctly quantifying the DER credit need.” The report specifies that the DER credit
need should be calculated assuming that the source emitted at its maximum emissions rate
throughout the use period. Therefore it is the source’s total patential activity level which is
considered, and not the source’ s actual activity level, as suggested by this commenter.

129. COMMENT: One commenter objected to there being no guidelines or limits on the valuing
of credits. (3)

RESPONSE: Thevaueof aDER creditisset by the market andislimited only by the price sellers
arewilling to sell at and the price tha buyersare willing to pay.

Required Uses
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130. COMMENT: This rule proposa would convert a “voluntary” Open Market Emissions
Trading system into a mandatory punitive program. The existing trading system is based on the
voluntary use and generation of credits. As it is reasonable to assume that many of the aredits
currently“inthebank” are being held by the generator for itsown eventual use, these banked credits
may not actually be available to those required to purchase credits. Combined with the increased
credit pricing uncertainty of aforced market, this could limit the avail ability of sufficient creditsto
satisfy mandatory aredit compensation requirements. Moreover, the new mandatory provisionsmay
create an atmosphere where facilities mandated to use cradits are at the mercy of the credit holders
in order to obtain needed credits. While acceptablein avoluntary system, this becomes intolerable
in a mandatory program. Although the Department states that the mandatory provisions are not
meant to be punitive, the results of this rulemaking may be punitive for those facilities required to
purchase creditsin alimited market. (3), (11), (12)

RESPONSE: Sinceitsinception in August 1996, the OMET Program has included mandatory as
well asvoluntary uses. Most parti cipati on by usersisvoluntary. Over 95 percent of DER credit use
has been a voluntary use. Furthermore, it is unlikely that there will be a scarcity of credits. Ten
times more credits have been generated than have been used since the program began in 1996.

Authorized Uses

131. COMMENT: Onecommenter found it equitablefor facilitiesto have the ability to exchange
creditsinternally, so that the benefit of emissions sources that emit below permitted levels can be
applied to offset emissions sources that are less efficient. (6)

RESPONSE: The OMET rules do allow credits generated by one emissions source at afecility to
be used, in accordance with the rules, by another source a the facility for compliance. The
Department appreciates this commenter’ s support for this aspect of the OMET program.

132. COMMENT: One commenter suggested that an exception from therequirement to obtain
credits to make up a shortfall, should be made when, under the proposed OMET rules, permit-
holders' measured emissions increase solely because of a change in the method used by the
Department to cal culate emissions (for example, achangeinthe AP-42 emissionsfactors). Therules
should exempt such emissions from the usual consequences of excess emissions during the
remaining life of the permit. (6)

RESPONSE: Itistheresponsibility of permitteestocomply with air pollution requirements. If the
applicabletesting or measurement methods are revised, the responsibility to maintain compliance
is nonetheless sustained. Provisions of the OMET rule may be helpful to such a permittee, such as
the Class 1 “permit insurance” use described & N.JA.C. 7:27-30.14(d)1. This use allows a
permittee to exceed a permit limit by arelatively small amount, gererally for a period of limited
duration, provided that the increase in potential emissions is compensated for with credits. This
degree of flexibilty might prove suffident to maintain compliance while adjustments are made so
that compliance can be achieved, over the longer term, without relying on credits.
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133. COMMENT: One commenter wondered just what flexihility the permit insurance concept
would offer given the restrictionsset forth at proposed N.J.A.C. 7:27-30.14(h), (i) and (j), and found
unclear when or if facilities would be able to use credits for “permit insurance.” (3)

RESPONSE: The uses which the Department anticipates to be the usual voluntary uses of DER
creditsarelisted at N.JA.C. 7:27-30.14(b) through (f). N.J.A.C. 7:27-30.14(d) lists the conditions
under which a“permit insurance” use may be employed.

N.J.A.C. 7:27-30.15 DER credit use Notice of I ntent to Use

134. COMMENT: Two commenters objected to the broad analysis of the effects of aDER credit
useon emissionsof hazardousair pollutants (HAPs) which proposed N.J.A.C. 7:27-30.15(d)8 would
require in the Notice of Intent to Use. While the rule currently requires only analysis of expected
increasesin HAP emissions, it would now require ana ysis of any HAP increasewhich "may" result
from the use, regardless of either the amount (de minimis or otherwise), or the location of the
increase. One commenter questioned the value of this additional information because it would be
so speculative and conjectured that the scope and specul ative nature of the required analysis would
dissuade conscientious usersfrom certifying aNoticeof Intent to Use. Thisrequirement could make
therevised regul aions unattractiveto potential users. Becausede minimischangesare by definition
too small to cause concern or to accurately quantify, they should be excluded. Additionaly, only
HAP increases at the user source(s) should be the focus of the reporting requirement. (14), (20)

RESPONSE: The Department agreeswith the commenter that the intent of the rule wasto ask a
user to include in a Notice of Intent to Use the amount (if any) of HAP emissions that would
reasonably be expected to result from the use of the DER credits, not from unanticipated accidents
or actsof God. Theamendedruleat N.J.A.C. 7:27-30.15(d)8 has been clarified toreflect this. The
Department recognizes that this responsibility to disclose potential HAP emission increases may
dissuade some potential users from using credits, but has determined on balance that it is more
important to assurethe public that they will befully informed of this potential adverse consequence,
however minor. In asimilar vein, the Department has included the requirement to disclose HAP
emission increases associated with generation, as well as use, to ensure that any HAP emission
increases associated with trading are fully disclosed.

135. COMMENT : Onecommenter supported the provision at proposed N.J.A.C. 7:27-30.15(e) that
aNotice of Intent to Useis not required when DER credits are used to compensate for excess NO,
emissions during MEG aerts. The unpredictability of MEG alerts would make it impossible for a
Notice of Intent to be truly informative in this regard. (20)

RESPONSE: The Department gppreciates this commenter’ s support.
136. COMMENT: The reasoning behind eliminating the Notice of Intent requirement for MEG
alerts also applies to compliance with an averaging plan through credit uses. The Noticeof Intent

for both MEG alert uses and for averaging plan uses cannot be truly informative because it is
impossibleto predict the timing of the use, the extent of the use, or even whether the use will occur
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at all. The occurrence of an upset that will make alow-emitting averaging plan unit unavailable on
aparticular day during the ozone season, and thuscreate aneed to use DER creditson that particular
day, cannot be predicted. Proposed N.J.A.C. 7:27-30.15(c)1, which alows the filing of asingle
Notice of Intent to Use for all sourcesin an averaging plan, isastep in the right direction, but the
Department should consider eliminating the Notice of Intent to Use requirementsfor averagng plan
compliance. (20)

RESPONSE: The Department viewsthe use of DER creditsfor compliancewithan averaging plan
as a normal operational use of credits for compliance, and believes that the reasoning behind
requiring Noticesof Intent to Usefor most circumstances (that is, to provide the Department and the
interested public advance notice that credits may be used) also appliesto this use.

N.J.A.C. 7:27-30.16 DER credit use Notice of Use

137. COMMENT: One commenter recommended that the Department adopt |language tha clearly
states that N.J.A.C. 7:27-30.16 does not require the inclusion, with the Notice of Use, of the
supporting documentation for Notices of Generation, Verification, Transfer, and Intent to Use, and
that only the Notice forms need to be submitted. (9)

RESPONSE: Asrequested by thiscommenter, the amended rulesdoes not require the submission,
with a Notice of Use, the supporting documentation for Notices of Generation, Verification,
Transfer, and Intent to Use. In fact, eventhe relevant Notice of Generation, Verification, Transfer,
and Intent to Use forms are not to be submitted with aNotice of Use. Under the amended rules, all
such forms and supporting document are submitted to theregistry with its corresponding notice, and
can be accessed through theregistry by any interested party.

Instead, as specified at N.J.A.C. 7:27-30.16(b)7, only the supporting information required
by the quantification protocol for the Notice of Use must be submitted with the Noticeof Use. To
besimilarly clear elsewhereintherule, N.J.A.C. 7:27-30.7(d) 16 and 15(d)6 have been revised upon
adoption to specify, respectively, that it is the supporting documentation required for a Notice of
Generation that must be submitted with a Notice of Generation and it is the supporting
documentation required for aNotice of Intent to Use that mug be submitted with a Notice of Intent
to Use.

N.J.A.C. 7:27-30.18 General noticeregquirements

138. COMMENT: Proposed N.JA.C. 7:27-30.18(e)2, which appeas to be applicable to all
notices, including the Notice of Verification, would require certification signed by a“responsible
official.” Would this mean that, for the Notice of Verification, a verifying company such as Stone
& Webster would haveto obtain certification by a Stone & Webster corporate officer? Thiswould
not be practical. The Department should clarify this requirement as it affects the verification and
notice process. (14)
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RESPONSE: The Department does not agree that complying with the certification requirements
atN.JA.C.7:27-30.18(e)2is"“impractical” and therefore the Department has adoptedthe paragraph
as proposed. The definition of “responsible official” at N.J.A.C. 7:27-1.4 offers a corporation
significant flexibility inwho may sign acertification onits behalf. The catification requirementin
the OMET ruleisthe same aswhat isgenerally required at N.J.A.C. 7:27-1.39(a) for the submission
to the Department of apermit or other application, report or other document which must be certified.
Itisappropriatethat Notices submitted under the OMET Program havethe sametype of certification
as these other documents.

N.J.A.C. 7:27-30.19 Submission of notices

139. COMMENT: The requirement at proposed N.J.A.C. 7:27-30.19(d)3, that a Notice of Use
must include, in addition to the Notice of Generation and V erification, all supporting documentation
for each DER credit being used, appearsto be an unnecessary burden since the Notices of Generation
and Verification are accepted by the Registry only when all of the supporting documentation has
been submitted. Thisrequirement will increase transaction costs and conflicts with the Paperwork
Reduction Act. (5), (9)

RESPONSE: Since the documents that would have been required by proposed N.JA.C. 7:27-
30.19(d) to be submitted on paper to the Department are available to the Department (aswell asto
the public)on the registry electronically, and since the Department may obtain these documentson
paper pursuant to N.J.A.C. 7:27-30.22 from the generator, verifier, or user, or from the registry
operator, the Department has accepted this commenter’s recommendation and has not included
subsection 30.19(d) in the adopted amendments. The Department has al so consequently recodified
the remaining subsections under section 19 and corrected affected references at N.J.A.C. 7:27-
30.12(g)1 and 30.14(d)2. However, thecommenter isadvised that therequirement at N.J.A.C. 7:27-
30.16(b)7, to submit all supporting documents required pursuant to the quantification protocol used
for the use, remainsin force.

N.J.A.C. 7:27-30.20 Amendment of notices

140. COMMENT: Onecommenter sought guidanceregarding thefollowing hypothetical situation:

In one area, aNotice of Intent to Use hasto befiled for anon-permit insurance use with the
maximum number of DER creditsto be used in the use period identified. Later it appearsthat more
DER credits than orignally projected might ultimately berequired. Should the facility amend the
Notice of Intent to Use to reflect an end date prior to the original end date and then file a second
Notice of Intent to Use for the remaining period? (8)

RESPONSE: Users are encouraged to consider carefully their maxium potential DER credit use
requirements, and to include this amount in the Notice of Intent to Use that they submit, so asto
avoidtheir being inthe hypothetical situation described by the commenter. However, should auser
find himself or herself in such a situation, it would be an option allowed under the OMET rule for
the user to amend the original Notice of Intent to Useto reflect an enddate prior to the original end

58



Please refer to the May 15, 2000 edition of the New Jersey Redister for the official text of this adoption.

date and then to filea second Notice of Intent to Use for the remaining period or other subsequent
period, provided that overall limits such as those established at N.J.A.C. 7:27-30.14(d)3 are not
exceeded.

141. COMMENT: Two commenters asked why the‘ceiling raté cannot be changed for permit
insurance uses. If the user could have first proposed any amount up to the proposed limit in the
permit application, why is the initial projection so important? The Department seems intent on
holding permitteesaccountabletoinitial projections. What istheharmin allowing asource operator
to make reasonabl e prgections about operations, prepare for that level of operation and emissions
with adequate credt purchases, and then adjust as necessary, if ultimately thegoal isenvironmental
benefit, through credit use? (8), (20)

RESPONSE: The concept for the permit insurance usesis that the number of credits that the user
will useisset up front, and that number does not change even if the user actually emitslessthan the
maximum that would be alowed. Thisis comparable to an individual’s buying health insurance.
Theinsurer doesnot |ater lower thefee, if it turnsout that theinsured person does not get sick while
the insurance is in effect. Therefore ceiling rate may not be amended, as it is the basis for
determining what the number of creditsrequired for theuseis. Changing theceilingratelater would
invalidate this procedure. The fact that some users of permit insurance will surely “buy’ more
insurance than it turns out they need is one of the environmentally beneficial aspects of permit
insurance, as amount by which the value of the credits used exceedsthe emissions actually rel eased
represents a ne benefit to the environment.

142. COMMENT: The Department’s concern is that a source is not allowed to exceed an
enforceablelimit. Thereisthe possibility that a violation could be avoided if a change was made
before the actual emission rate was exceeded. However, because it isproposed that the last day of
the use period is unchangeable, the operator of asource that exceeds its ceiling rate during the use
period has no ability to correct a situation that may become known before that date. Is holding a
source in violation for the duration of the use period really preferable to preventing emission
exceedances? (8)

RESPONSE: Anamendment may be submitted, changing the last day of the use period, for maost
uses pursuant to N.J.A.C. 7:27-30.20(c)3. Only if the useisa* permit insurance” use doestherule
prohibit auser from changing thelast day of theuse period through anamendment. Thisprohibition
is necessary because N.J.A.C. 7:27-30.14(d)5 requires the totd amount of credits required for the
use to be held at the timethe Notice of Intent to Use is submitted and N.J.A.C. 7:27-30.13(b)
requiresthe calculation of thisamount of creditstorely on duration of the use period. Changing the
last day of the use period later would invalidate the cal culation and notice procedure However, if
auser with apermit insurance use wants alonger use period, the user may submit asecond (or third)
Notice of Intent to Use and establish consecutive use periods.

N.J.A.C. 7:27-30.24 Standardsfor quantification protocols
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143. COMMENT: Proposed N.J.A.C. 7:27-30.24(c)3 would require that aquantification protocol
use the most representative, accurae, current and reliable data available. At the same time, it
requires that any actual emissions data available must be used. While acknowledging that using
actual data rather than estimates has certain benefits, the commenter noted the possibility that the
actual data are not representative, or are believed to be inaccurate or unreliable, or are not at all
current. The data used in quantification protocols should provide the best representation of the
impact of the strategy on the air. The commenter supported the use of actual dataif they are best
able to achieve this goal, but argued that superior calculations should not be disqualified simply
because they are not actual. (20)

RESPONSE: The Department acknowledges the validity of this comment and has modified the
amended ruleat N.J.A.C. 7:27-30.24(c)3 and added a new paragraph at N.J.A.C. 7:27-30.25(b)5
requiring a user who elects not to use available actual emissions data to document that reliance on
other methods produces emissions data that is more representative, acaurate, current and reliable

N.J.A.C. 7:27-30.25 Contents of quantification protocols

144. COMMENT: The amount of explanation and documentation required to be included in
guantification protocol sisoverwhel ming, would over-regulatethe OMET programwhichisintended
to be self-regulating, and would significantly increase transaction costs.  The Department should
adopt less burdensome quantification protocol requirements. (9)

RESPONSE: TheDepartment hasnowishto over-burden generatorsand users,and hasmadeevery
effort to require only the essential documentation. The Department wel comes specific suggestions
for how this documentation of credits could be simplified or streamlined. However, sound
documentation is the foundation of acredible emissions trading program.

145. COMMENT: One commenter felt that the level of detail required by the proposed rule
revision to be reflected in the quantification protocol s represented a significant “ramp up” from the
existing rule which would drive up the cost for verifications without any obvious benefit to the
environment. The commenter suggested that in adding quantification protocol requirementsto the
OMET rulethe Department should look to the programs devel oped by the Michigan Department of
Environmental Quality (MDEQ) and the State of Texas. The use of these examplesin the revised
New Jersey rule could serve to claify the level of detail the NJDEP believes is suitable, while
demonstrating (by virtue of a “real world” example) the “achievability” of that level of required
detail. This would also help foster confidence in the user that certain required changes in the
guantification protocols are achievable and address the NJDEP' s concern that the quantification
protocols lack sufficient safeguards. (5)

RESPONSE: Thelevel of detail required by the amended rule for quantification protocol sdoes not
representa”“ramp up” fromthePhase 1 rule. Rather, the amended ruleconsolidatesthe requirements
for protocols in one place, to make it easier for a potential generator or user to assess what credit
generation or use entails.
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146. COMMENT: As proposed, N.J.A.C. 7:27-30.25(a) would require the generator or use to
specify in the quantification protocol the methodology used to compile, summarize, analyze and
report emissions data, activity level data, and economic output data. This methodol ogy description
could protect proprietary information, as long asthe methodology description can be provided at a
general, rather then detailed, level. Similarly, as proposed, the requirement in N.JA.C. 7:27-
30.25(b) and 30.25(c) that the supporting documentation be provided could be a problem with
proprietary information. The commenter suggested that the Department includeclarification of the
level of detail of datarequired and appropriate limitations regarding proprietary information in the
final regulations. (14)

RESPONSE: The Department agrees with the commenter that issues pertaining to the disclosure
of proprietary information should not arise in respect to quantification protocols. But in respect to
supporting information required to be submitted with Notices of Generation, the Department does
recognize that this could be of concern. In developing the OMET Program, the Department
considered thisissue but determined that full public disclosure was an underlying principle of the
OMET Program. Therdore, if a potential generator does not wish to disclose certain supporting
information, such person should choose not to generate DER aredits. Asfor credit use, including
mandatory credit use, the Department does not anticipate that the type of documentation required
to be included in the supporting information for credit use would raise issues of proprietary
information; however if thisdoesnot proveto bethe case, the Department will reconsider thismatter
when it subsequently amends the OMET rule.

147. COMMENT: One commenter suggested that proposed N.J.A.C. 7:27-30.25(a)2 should be
revised to read as follows: “The generation strategies or uses to which the protocol applies. Each
generation strategy and each use shall be described with sufficient detail and speci ficity so as to
enable a person to determine unambiguously whether or not the protocol applies to any given
generation strategy or use.” (20)

RESPONSE: The Department has accepted this commenter’s recommendation and has
incorporated the recommended change into the adopted rule.

148. COMMENT: Asproposed, N.J.A.C. 7:27-30.25 would establish an expanded list of required
contentsfor quantification protocols. The commenter suggests that quantification in the context of
the OMET program should not be heldto standards substantially more demanding than the standards
typically applied to evaluate compliance outside the OMET program. The issues which the
Department raises, particularly inN.J.A.C. 7:27-30.25(b), are issues tha quantification protocols
should address; however, the Department should consider the extent to which it may hinder the
trading market by requiring quantificationto includeinformationwhichissubstantially beyond what
isnormally available for compliance with other air requirements. (20)

RESPONSE: N.JA.C. 7:27-30.25 does not prescribe the methods that must be used. The
Department believes that the requirements of this section can be satisfied in most cases with the
same types of information that would typically be needed for permitting and for documenting
compliance.

61



Please refer to the May 15, 2000 edition of the New Jersey Redister for the official text of this adoption.

149. COMMENT: Proposed N.J.A.C. 7:27-30.25(b)3 would require a quantification protocd to
specify the supporting documentation required, including “a listing of al State and Federa air
quality regulations, orders and permits that apply” to the generator source or user source. The
commenter supported thisrequirement, but noted that if the definition of “surplus’ for GHG credits
is modified, this provision would need to be revised accordingly. (20)

RESPONSE: In response to comment 72, the Department acknowledged that, in view of the
emerging policies pertaining to GHG emissions, the Department may need to reconsider the
definition of “surplus’ in thefuture. At such time, it may also need to consider revising N.J.A.C.
7:27-30.25(b)3 accordingly.

N.J.A.C. 7:27-30.26 Hierarchies of quantification techniques

150. COMMENT: Proposed N.J.A.C. 7:27-30.26 would establish the hierarchy of quantification
techniques for DER generation and use. The commenter supported the inclusion of this useful
information in the new rule, but argued aganst its being mandated. In many cases, data from
guantification methods at the top of the hierarchy may be available but may not be valid or
applicable. At aminimum, the adopted rule needs a provision to handle the caseof invalid or non-
applicabledata. The commenter recommended including thishierarchy as guidance rather than as
arequirement. (9)

RESPONSE: The Department has accepted this comment and has not included proposed N.J.A.C.
7:27-30.26 in the amended rule. Rather this section has been “reserved” for future use, and the
proposed hierarchies of quantification techniquesfor stationary sources have been converted intoa
guidance document whichthe Department ismaking avail able el ectronically ontheweb and dso on
paper by request. The Department recognizes that air quality regulatory programs are aurrently
shifting to more reliance on the measurement, quantification, and reporting of actual emissions.
With greater attention being givento these areas, thisis aperiod of evolution of better approaches.
As better quantification techniques and approaches become available, the Department will be able
to more readily incorporate them into a guidance document, than into a promulgated rule. The
guidance document will provide assistance in selecting (rather than requirements for selecting) the
technique(s) to be required by the protocol to measure and quantify actual emissions.

In converting thetext proposed at N.J.A.C. 7:27-30.26 to aguidance document, minor edits
have been made to the guidance for clarity, and certain proposed language (e.g., “x. Permitted
alowable emission or other default value’) has been removed, as it could lead to use of
inappropriately high estimates. Related changes were made in the amended rule: specifically, at
N.J.A.C. 7:27-30.24(c), proposed paragraph 4 has been revised and merged into paragraph 3; and
these changes have been reflected at N.J.A.C. 7:27-30.25(b)5ii. The address at which the guidance
is available has been added at N.J.A.C. 7:27-30.24(j) and the address for dbtaining protocds,
previously given at N.J.A.C. 7:27-30.24(h), has been removed and combined with the address at
which to obtain the guidancein (j).
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N.J.A.C. 7:27-30.27 Interface with other tr ading programs

151. COMMENT: One commenter supported the changes to N.J.A.C. 7:27-30.27(a) and 31.6,
which alow the conversion of NO, Budget alowances into DER credits. (20)

RESPONSE: The Department gppreciates this commenter’ s support.

N.J.A.C. 7:27A-3.10 Civil administrative penaltiesfor violation of rulesadopted pursuant to
the Act

152. COMMENT: The Department has added a significant number of new penalty provisionsto
what wasavoluntary emission trading rule. Thissignificant additional exposureto penaltiesfurther
Illustrates the complexity and punitive nature of the rule proposal. (3)

RESPONSE: Whether a person wishes to generae credits is voluntary in the Open Market
Emissions Trading (OMET) Program. Except for the limited number of required usesat N.J.A.C.
7:27-30.14(a), which generally apply in certain cases where a person has not otherwise met his or
her regul atory obligations, use of creditsfor complianceisalsovoluntary. However, if aperson does
participateinthe OMET Program, they must do soproperly. Noticesthat are submitted must betrue,
accurate, and compl ete so they can berelied on, not only by the Department, but al so by other OMET
participants. Compliance through credits must be carried out in accordancewith the procedures set
forthintheregulation. Use of credits offers an aternative means of compliance, not an exemption
from regulatory obligations.

Summary of Agency-Initiated Changes:

1 N.J.A.C.7:27-1.32(a)liv. Theadopted rule correctsthewrong citation inadvertently placed
in the proposal.

2. N.JA.C.7:27-8.1. Inthedefinition of “greenhouse gas’, the proposal incorrectly identified
one of the gases as “HFC-4310me’. The correct nomenclature is “HFC-4310mee”. Also, the
proposal incorrectly identified another of thegasesas“HFC23". Thecorrect nomenclatureis“HFC-
23". These were changed upon adoption.

3. N.JA.C. 7:27-8.1. Upon adoption, the definition of “potential to emit” was clarified by
adding a statement that, if permit insurance is being used for compliance, the term includes the
emissions allowed to be emitted pursuant to the permit insurance; this same clarification was also
madein thedefinition of “potential toemit” at N.J.A.C. 7:27-22.1. Additionally, inthelast sentence
of thedefinition the phrase* not include consderation of” was condensed to “ nat include” to express
the same meaningin fewer words.

4, N.JA.C. 7:27-8.20(b)3. The proposed rule erroneously stated that a seven-day-notice may
be used to give advance notice to the Department of an impending increase in theactual emissions
of an air contaminant included in apermit. This general alowance of useof seven-day-noticesin
all caseswherethere may be anincreasein actual emissionswas not what wasintended. Rather the
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Department’ sintention at N.J.A.C. 7:27-8.20(b)3 was to allow the use of a seven-day-notice only
in cases where there isthe potential for an increase in actual emissions dueto a use of DER credits
under N.J.A.C. 7:27-30, such as for a new “permit insurance” use at N.JA.C. 7:27-30.14(d).
Therefore, N.J.A.C. 7:27-8.20(b)3 has been corrected upon adoption. The other instancesin which
aseven-day-notice may beused to give advance notice to the Department of an impending increase
in the actual emissions are addressed at N.J.A.C. 7:27-8.20(b) 1.

Also, proposed N.J.A.C. 7:27-8.20(b)3 inadvertently omitted an explanation tha theincrease
in emissions referred to is a possible or potential incresse, not necessarily an increase in actual
emissions. Therefore, to clarify this, the modifier “ potential” has been added upon adoption before
theword “increase” at N.JA.C. 7:27- 8.20(e)3.

5. N.JA.C. 7:27-18.11(a)2. In order to be consistent with the timeframesfor emission
reductions on which credits may be based established in the Phase 1 OMET rule (and maintained
intheamendedrule) at N.J.A.C. 7:27-30.6(b)3, the proposed date of May 1, 1995, isreplacedinthe
adopted amendments with the date to August 2, 1996, which is aso the date the OMET program
became operative.

6. N.J.A.C.7:27-22.1. Upon adoption, consistent with theamended definition of the same term
in Subchapter 8, the definition of “potential to emit” was clarified by adding a statement that, if
permit insurance is being used for compliance, the term “potential to emit” includes the emissions
allowed to be emitted pursuant to the permit insurance. Additionally, the last sentence in the
definition wasamended to state that theterm shall a so not include DER creditsand NO, allowances,
as had been specified in the last sentence in the definition of thisterm at N.J.A.C. 7:27-8.1.

7. N.JA.C. 7:27-22.18(k)liv. Upon adoption, thestreet address and zip code of the Southern
Regional Office were changed from “One Porter Center” to “OnePort Center” and from “08102"
to “ 08103" respectively.

8. N.J.A.C. 7:27-30. Grammatical and spelling errors and inadvertent word omissionsin the
proposal were corrected upon adoption at N.J.A.C. 7:27-30.2 (in the definition of “oxides of
nitrogen” and of “permitinsurance’), 30.5(h)2, 30.6(b)4, 30.7(d)15, 30.12(c), 30.12(g)2,30.14(a)5,
30.14(a)5i(B), 30.15(d)8, and 30.19(g).

9. N.J.A.C. 7:27-30. Incorrect cross-referenced citations were corrected at N.J.A.C. 7:27-
30.14(c).

10. N.JA.C.7:27-30. To achieve consistent usage of the defined term, the phrase “emission
source” has been changed to “emissions source’ at N.J.A.C. 7:27-30.2, in the definition of “ permit
insurance” andat N.J.A.C. 7:27-30.6(a)12, 6(f), 7(c)4, 13(e)2ii(A), 14(a)5i(B)(1), 15(c), 15(c)1 and
25(a)1.

11. N.J.A.C. 7:27-30.2. The adopted definition of “DER credit” clarifies that there are three
types of DER credits: VOC credits, NO, credits, and GHG credits.




Please refer to the May 15, 2000 edition of the New Jersey Redister for the official text of this adoption.

12. N.J.A.C.7:27-30.2. Inthedefinitionof “greenhousegas’, theproposal incorrectly identified
one of the gases as “HFC-4310me”. The correct nomenclature is “HFC-4310me€’. Also, the
proposal incorrectly identified another of thegasesas“HFC23". Thecorrect nomendatureis“HFC-
23". These were changed upon adoption.

13. N.JA.C. 7:27-30.2. The definition of “MEG alert,” previously promulgated at N.JA.C.
7:27-19.1, was added to the adopted rules at NJ.A.C. 7:27-30.2. since this term is used in
subchapter 30 but had not been not defined.

14. N.JA.C. 7:27-30.5(qg). In both the introductory sentence and paragraph 5 of the amended
ruleat N.J.A.C. 7:27-30.5(g), the phrase” and ‘ historic economic output’ ” has been added to correct
an inadvertent omission. Consequently, the second subject and verb of the compound introductory
sentence are changed from singular to plural. Also the term “baseline emissions’ in paragraph 5is
replaced with theterm “historic emissions’ to achieve a more preciseand consistent useof terms.

15.  N.JA.C. 7:27-30.5(g)4. Subsection (g) lists the conditions under which agenerator may
continue to use the same value for baseline emissionsin subsequent years, aswas used in theinitial
year. Intheadoptedruleat N.J.A.C. 7:27-30.5(g)4 an additional condition, which wasinadvertently
omitted from the proposal, has been included. This condition acknowledges that if EPA or the
Department promulgateanew applicablelower emissionlimit, thislimit and not the historical values
must be used in determining baseline emissions.

16.  N.JA.C.7:27-30.5(h)5. A new paragraph 5 has been added to theamended rulesat N.J.A.C.
7:27-30.5(h) to reflect the existing prohibition at N.JA.C. 7:27-30.6(a)11 against basing the
generation of credits on emisson reductions tha occur outside New Jersey. This new paragraph
reminds credit generators, when cal cul ating thenumber of credits generated, to take thisprohibition
into account.

17. N.JA.C. 7:27-30.6(a)4. Upon adoption the first sentence was claified to statethat an
emission reduction used in any other emission trading program may not be used as the basis for
generation of aDER credit if that reduction had been used as the basis for a credit under that other
trading program. This change simply clarifies the intended meaning of the provision.

18. N.JA.C.7:27-30.6(a)6. Appendix 1in N.JA.C. 7:27-8 was referenced incorrectly in the
proposal at N.J.A.C. 7:27-30.6(a)6, aswere Tables A and B. These referenceswere corrected upon
adoption.

19. NJA.C.7:27-30.6(a)6. TablesA and B in Appendix 1 of N.J.A.C. 7:27-8 give two types
of emission thresholds “ Reporting Thresholds” and “ SOTA Thresholds.” Clarificationisprovided
at N.J.A.C. 7:27-30.6(a)6 that the intended emission threshold isthe SOTA Threshold. Inthe Phase
1 OMET ruleat N.JA.C. 7:27-30.6(a)7 and 13(e) the emissions threshold was referred as*“the de
minimislevel,” and it was specified that these levelswere set forth in a proposed federal rule at 59
F.R. 15504. The SOTA Threshold levelsin Appendix 1 of N.J.A.C. 7:27-8 replicate the levelsin
the proposed federal rule. In changing the terminology from “de minimis level” to “emission
threshold” in the proposed amendments, the Department intended no change in substance and the
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ambiguity introduced by the phrase was not recognized. Thisis corrected is the adopted rule by
using the term “SOTA Threshold” instead of the phrase “emission threshold.”

20. N.J.A.C. 7:27-30.6(2)12 and 13. For clarity and uniformity of textual structure, proposed
paragraph 12 was subdivided into paragraphs 12 and 13.

21. N.JA.C.7:27-30.6(b)4. A phrasewasadded that describes subchapter 21, which was already
referenced.

22. N.JA.C.7:27-30.6(c). Upon the recommendation of the Divison of Fire Safety inthe New
Jersey Department of Community Affairs, alimitation on the generation of GHG creditswas added
to the amended rules at N.J.A.C. 7:27-30.6(c). This limitation prohibits the generation of GHG
credits by reducing the use of hydroflourocarbons (HFCs) or perflourocarbons (PFCs) in fire
protection systems. The Division of Fire Safety has explained to the Department that HFCs and
PFCsare commonly used in fire protection. In fact, HFCs and PFCs are among the most common
fire suppression alternatives to Halon, whose use was curtailed due to Halon’'s effect on the
atmospheric ozone layer. The Department agrees that the OMET Program should not provide
incentivesfor curtailing fire safety practices. To accomodate adding thislimitation at (c), proposed
subsections (c) through (e) were renumbered upon adoption to (d) through (f).

23. N.J.A.C. 7:27-30.6(d). Upon adoption, clarification of the originally intended meaning of
subsection (d) (subsection (c) in the proposal) has been added, and the erroneous and internd ly-
contradictory language in the proposed amendments which implied that there could be generation
periods prior to June 6, 2000 has been removed.

24. _ N.JA.C.7:27-30.7(a). Clarification hasbeen added, upon adoption, asto when the amended
requirementsfor Notices of Generation commence applying, and until whenthe requirementsin the
original Phase 1 rule continue to apply.

25. N.JA.C. 7:27-30.7(d)13. At N.J.A.C. 7:27-30.7(d)13, a new paragraph ii has been added
to reflect the exisitng requirement at N.J.A.C. 7:27-31.6(a) 1i(3) that the owner or operator of aNO,
Budget source, who is converting NO, Budget allowances to DER credits, must provide a
demonstration that actual emission reductions have been made by the NO, Budget source and that
the amount of these reductions is equal to or greater than the emissions value of the NO, Budget
allowances being converted to DER credits.

26. N.J.A.C. 7:27-30.7(d)15. Fhree Two clarifications were made upon adoption. Theterm
“emissions’ wasinserted after “lower-emitting,” so that thefull defined termisused; and the phrase
“which was replaced” was used in place of the adjective “replaced” to prevent replaced equipment
or control apparatus from being confused with replacement equipment or control apparatus.

27.  N.JA.C. 7:27-30.7(d)17iii. Upon adoption, the citation “25” was changed to “30.25” to
make the way this dtation is identified consistent with the way other dtations are identified in
subchapter 30.
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28. N.JA.C. 7:27-30.7(d)20. A new paragraph 20 has been added to the amended rules at
N.J.A.C. 7:27-30.7(d) which allows aperson preparing aNotice of Generation to record the amount
of emission reductions that occurred outside the State of New Jersey, as a result of the
implementation of the generation strategy. This provision enables the out-of-state emission
reductions to be acknowledged in the notice, even though, as a consequence of the existing
prohibition at N.J.A.C. 7:27-30.6(a)11, they can not be used as the basis for generaion of credits.

29. N.JA.C. 7:27-30.8(e)2ii. The proposal contained an erroneous referenceto section 30.29.
Upon adoption, thisreference wasreplaced with the correct reference to subsection 30.10(g). Also,
to correct a grammatical omission, upon adoption, the word “to” has been added after the word
“pursuant”.

30. N.JA.C.7:27-30.9(c)3. Upon adoption paragraph 3 has been revised to require the average
per-credit price of credits generated during the ozone season and the average per-credit price of
creditsgenerated outsi de the 0zone season to be recorded separately on aNotice of Transfer. Ozone
season generaed credits tend to have different values than non-ozone season gener ated credits. If
the price of both types of credits were to be reported as averaged together, as the proposal would
haverequired, the reported priceswould mask thisdifference and would not give an accurate picture
of credit price.

31. N.JA.C.7:27-30.10(e)3. Upon adoption, in paragraph 3, the phrase “ part of the batch” was
changed twiceto “part of the creditsinthe batch” to clarify that a whole number of credits must be
specified, not a fraction of the number of credits.

32. N.JA.C. 7:27-30.10(g). Theterm “DERS’ was inadvertently placed in the proposed rule.
The term should have been “DER credits’. Thiswas corrected upon adoption.

33. N.J.A.C. 7:27-30.10(i). Clarification hasbeen added, upon adoption, asto when the amended
requirementsfor Notices of Generation commence applying to theverification of these notices, and
until when the requirementsin the original Phase 1 rule continue to apply.

34.  N.JA.C. 7:27-30.12(g)1. A referenceto Appendix C was added to paragraph 1 to assist a
reader of the rule, as had also been done at subsection N.J.A.C. 7:27-30.19(h). Also, an incorrect
referenceto N.J.A.C. 7:27-30.19(j) was changed to the correct reference N.J.A.C. 7:27-30.19(h).

35. N.J.A.C. 7:27-30.12(1)2. Anincorrect referencetoN.J.A.C. 7:27-30.14(g) was changed to
the correct reference N.J.A.C. 7:27-30.14(f).

36. N.JA.C.7:27-30.13(b)1. Upon adoption, thelocation of thedefinition of theterm “CR” was
moved before the definition of theterm “PL” since“CR” comesbefore®PL” inthe equaion. Also,

the definition of the term “CR” was clarified by the addition of the phrase “, which is’; and the
definition of the term “ PL” was modified upon adoption to clarify that the permit limit is the limit

which is currently in effect. Also, the word “and” was added dter the end of the definition of the
term “PL”.
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37.  N.JA.C.7:27-30.13(b)1liii. This subparagraph and the term “and” in the previous line are
extraneoustext that wasinadvertently included in the proposal and that was del eted upon adoption.

38. N.JA.C. 7:27-30.13(b)2. Upon adoption, the term “DER” was removed from the first
sentence in order to preserve use of terms as defined. Also, the word “and” was added at the end

of paragraph 2.

39.  N.JA.C. 7:27-30.13(b)3iii. Upon adoption, an incorrect citation was corrected.

40. N.J.A.C.7:27-30.14(a)5. For conciseness, the phrase “by adatethat is’ wasreplaced by the
term “within;” and the phrase“ by whichthetesting is required to be performed” wasdeleted and in
its place the term “ established” was inserted before the word “date.”

41. N.J.A.C. 7:27-30.14(q)5ii. The amended rule clarifies the duration of thetime period used
to determine the number of credits to be used to compensate for a delay in testing. Also, for
consistency, one use of the term “day” at 30.14(a)5ii(A)(1) was changed to the term “date.”

42. N.JA.C.7:27-30.14(b). Theamended ruleclarifiesthat aDER credit must be verified prior
toitsuseinfull or partial settlement of amonetary penalty, and the proposal’ sreferenceto N.J.A.C.
7:27A-3 was changed upon adoption to N.J.A.C. 7:27A-3.10(i).

43. N.JA.C.7:27-30.14(d). Subsection (d) hasbeen clarified, upon adoption, to specify that the
kind of permit limit which may be complied with through “permit insurance’ isan emissions limit.

44. N.JA.C. 7:27-30.14(e)2. Proposed paragraph 2 stated that there is no approved permit
emissions limit which applies during the time a permittee has submitted a permit application for a
permit revision, which the Department has not yet approved or disapproved. Thisisincorrect, since
the emissions limit in the current permit would apply, and so has been removed from the adopted
rule. Instead thetext was corrected upon adoption to indicate that the new emissionslimit in the
permit application is not yet approved. Also, upon adoption, the second sentence was clarified by
stating that itis*in accordance with the permit application” tha Class 2 permit insurance allows a
permitte to operate prior to beingissued arevised permit.

45. N.JA.C. 7:27-30.14(h)2. Appendix 1in N.J.A.C. 7:27-8 was referenced incorrectly in the
proposal at N.J.A.C. 7:27-30.6(h)2, aswere Tables A and B. These referenceswere corrected upon
adoption. Also, the ambiguous phrase “emission threshold” was replaced with the more specific
phrase “SOTA Threshold,” as was also done at N.JA.C. 7:27-30.6(a)6 and discussed in agency
initiated change 18 above.

46. N.JA.C. 7:27-30.14(h)3. Proposed paragraph 3 inadvertently referenced N.J.A.C. 7:27-
30(a)3 instead of N.J.A.C. 7:27-30.14(a)3; this was corrected upon adoption. Proposed paragraph
3asoincorrectlycited N.J.A.C. 7:27-30.14(a)3 and inadvertently omitted N.J.A.C. 7:27-30.14(a)4
from the list of exceptions; this too was corrected upon adoption.

68



Please refer to the May 15, 2000 edition of the New Jersey Redister for the official text of this adoption.

47. N.JA.C. 7:27-30.15(a). Clarification has been added, upon adoption, a to when the
amended requirements for Notices of Intent to Use commence applying, and until when the
requirementsin the original Phase 1 rule continueto apply.

48. N.JA.C. 7:27-30.16(a). Clarification has been added, upon adoption, as to when the
amended requirements for Notices of Use commence applying, and until whenthe requirementsin
the original Phase 1 rul e continue to apply.

49, N.JA.C. 7:27-30.19(q). Clarification was added to subsection (g) which indicates that the
requirements of this subsection do not apply if acredit user is not required to submit a Notice of
Intent to Use.

50. N.JA.C. 7:27-30.19(h). To clarify who to send the Notice of Intent to Use to, the word
“Chief” was added to the address at proposed subsection 30.19(i), which was recodified upon
adoption as 30.19(h).

51. N.JA.C. 7:27-30.19(h). Sinceit is possible that the Edwin B. Forsythe National Wildlife
Refuge boundaries could change in the future, and since any change is expected to bepublished in
the Federal Register, the adopted rule (recodified from proposed subsection 30.19(i)), clarifies that
if thereisadifferencein the size and location of the refuge between Appendix C (renumbered from
proposed Appendix E) of subchapter 30 and the Federal Register, the size and location of the refuge
published in the Federal Registry shall prevail. Also, the referenceto Appendix E in the proposal
has been recodified to reference Appendix C.

52. N.JA.C. 7:27-30.20(c)1. This paragraph was amended to clarify that there are alimited
number of conditions under which a change in the name on a notice of a generator, verifier,
transferor, transferee, retirer, or user may be made through the submission of a Notice of
Amendment. These conditons are as follows: 1) the entity legally changes its name without any
concomitant reorgani zation, or ismergedinto or consolidated with asuccessor entity with adifferent
name; and 2) the renamed or successor entity documents to the Department its assumption of all
liability for the original notice and itsinformation. If, for example, company A generated aredits,
issubsequently mergedinto company B, the subsequent merged entity isknown as company B, and
company B assumed theliahility for company A’ scredits, then the name on the Notice of Generation
may be changed to company B through a Notice of Amendment. However, if company B did not
assume the liability for company A’s credits, then the name company A may not be changed to
company B on the Notice of Generati on through an amendment. For company B to hold the credits
in such acase, company A would have to convey them to company B through aNotice of Transfer.

53. N.JA.C.7:27-30.21(c)4. ThePhase1 OMET ruleat N.J.A.C. 7:27-30.17(d)2i required any
written agreement between the Department and another state’ sair pollution control agency to satisfy
all applicable requrements established by the EPA for interstate DER trading agreements. In the
proposed amendments, this requirement was inadvertently omitted. In the adopted rules this
provision has been restored at N.J.A.C. 7:27-30.21(c)4.

54, N.JA.C. 7:27-30 Appendix C. Appendix C, which was proposed asAppendix E,
inadvertently included an incorrect map. Upon adoption, it was replaced with the correct map.
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55. N.JA.C. 7:27-30 Appendix D. Since proposed Appendix D “Emission Coefficients” was
only referenced at proposed N.J.A.C. 7:27-30.26 “Hierarchies of quantification techniques’ which
was not adopted but instead isbeingmade avail ableas guidance, proposed Appendix D also was not
adopted and instead incorporated into this guidance. See the adopted rule at N.JA.C. 7:27-
30.24())for information as to how to obtain a copy of this guidance entitled “Hierarchies of
Quantification Techniques’.

56. N.JA.C. 7:27-31.6(a). At N.J.A.C. 7:27-31.6(a) several changes were made to clarify the
intended meaning of the subsection and correct the proposed text. These include clarification that
more than one allowance may be converted to DER credits; clarification a (a)1 and 3, through
changing from the passiveto the active voice, asto who isrespong blefor meeting the condition and
what action he/sheisresponsiblefor; changing the verb tenses at (a)1 through 3 to the present tense,
so that their tenses will be consistent with that of (@)4; indication at () 1i(2) that the duration of the
generation period for the DER credits isthe same as the NOx Budget control period; and breaking
out thetwo qualifying conditionstha emission reductionsmust meetin (a)1i(3) intoalistfor dl arity.
An introductory phrase was added to the second sentencein ()3 to clarify that the first part of that
sentencerepresents an exception to thefirst sentence; thelatter part of the proposed second sentence,
which does not convey an exception to the first sentence, was separated into two independent
sentences. Superfluouswordsand phraseswere deleted from (a)4. Other changeswere madeto use
clearer descriptorsin several places, such as substituting the phrase “ NO, Budget allowance” inthe
initial sentence of (@) for the lengthier phrase “an alowance allocated under the NO, Budget
Program;” and substituting the phrase “for the generation of DER credits based on the retirement
of the allowances’ in (a)4 for the more ambiguous phrase “in which the reductionsare used asthe
basis for the DER credits.”

57. N.JA.C. 7:27A-3.10(m)8. Certain provisions of N.J.A.C. 7:27A-3.10(m)8 that were not
proposed to be changed contained incorrect citations to Table B in Appendix 1 of Subchapter 8
which were corrected in this adoption. The corrected citations in paragraph 8 are at the following
locations: Citation N.J.A.C. 7:27-8.3(8 Other Preconstruction Permit, Item 5; Citation N.J.A.C.
7:27-8.3(b) Obtain Certificate, Item 5; Citation N.J.A.C. 7:27-8.3(€) Emissions Detected by Stack
Testsfrom SourceOperation”, fourth category; CitationN.J.A.C. 7:27-8.3(€) Preconstruction Permit
and Certificate Conditions and Provisions’, Item 5; and footnote 6.

58. N.JA.C. 7:27A-3.10(m)8. Regarding table N.J.A.C. 7:27-22.15(b)1 “ Temporary Facility
Operating Permit Requirements’, the Class 2 “ Fourth and Each Subsequent Offense” penalty amount
in the proposal ($12,500) did not match the amount in the New Jersey Administrative Code book
($12,000) prior to proposal. This amount was not proposed to be changed. Upon adoption the
current amount ($12,000) in the New Jersey Administrative Code book is retained.

59. N.JA.C. 7:27A-3.10(m)22. Intheproposal, citation “N.J.A.C. 7:27-22.3(vv)” was located
incorrectly. It should have been located after citation “N.J.A.C. 7:27-22.3(g)”. Upon adoption,
N.J.A.C.7:27-22.3(vv) waschanged to N.J.A.C. 7:27-22.3(uu) pursuant to theresponseto comments
21 through 25 above, and relocated after citation “N.J.A.C. 7:27-22.3(q)”.
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60. N.JA.C. 7:27A-3.10(m)22. Certain provisionsof N.J.A.C. 7:27A-3.10(m)22 that were not
proposed to be changed contained incorrect citationsto the Appendix of Subchapter 22 which were
corrected in this adoption. The corrected citations in paragraph 22 are at thefollowing locations:
Citation N.J.A.C. 7:27-22.3(@) Obtain and Maintain Operating Permit, Item 5; Gitation N.J.A.C.
7:27-22.3(b) Obtain Operating Permit Before Operation, Item 5; Citation N.J.A.C. 7:27-8.3(e) Other
Conditions’, Item 5; Citation N.JA.C. 7:27-22.3(e) Emissions Detected by Stack Ted, fourth
category; Citation N.J.A.C. 7:27-22.14(d) General OperatingPermit Termsand Conditions, Item 5;
Citation N.J.A.C. 7:27-22.15(b)1 Temporary Facility Operating Permit Requirements, Item 5; and
footnote 6.

61. N.JA.C. 7:27A-3.10(m)30. At the first citation for N.JA.C. 7:27-30.16(a), the “Rule
Summary” cadumn in the New Jersey Administrative Code (Code) book, prior to the July 6, 1999
proposal, stated “ Submit Notice and of DER Use’. The“Rule Summary” column in the proposal
stated “ Submit Notice [and Certification] of [DER] Use”, indicating that the language prior to the
July 6, 1999 proposal was “Submit Notice and Certification of DER Use’. This administrative
change changes the Code book to state the Department’ s proposed language - “ Submit Notice of
Use'.

Federal Standards Statement

On April 7, 1994 the USEPA published Economic Incentive Program (EIP) rules in the
Federal Register at 59 FR 16690 and subsequently codified these rules at 40 CFR Part 51, Subpart
U. Theserules apply to economic incentive programs, such asthe OMET Program, which aState
electsto adopt. The current OMET Program and the new rules and amendments adopted herein are
consistent with thefederal EIP rules.
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Full text of the adoption follows (additions to proposal indicated in boldface with asterisks*thus*;
deletions from proposal indicated in brackets with asterisks *[thus]*):

CHAPTER 27
AIR POLLUTION CONTROL
7:27-1.32 Request for an adjudicatory hearing
@ Any person who is aggrieved with respect to any of the following may request a contested
case hearing pursuant to the Administrative Procedure Act, N.J.S.A. 52:14B-1 et seq., and
the New Jersey Uniform Administraive Procedure Rues, N.JA.C. 1.1, asfollows:

1. If the person is an applicant, registrant, or permittee, and is aggrieved with respect
to adecision made by the Department to:

I Deny an application, or any part thereof, for a permit or catificate, for a
modification or revision thereof, or for arenewal or avariance; or not accept
aregistration;

I. Impose any condition on its approval which the applicant, regstrant, or
permittee finds objectionable;

iii. Revoke or withdraw a previously issued approval; or

iv. Deny the request for astay under N.JA.C. *[7:27-8.13]* *7:27-1.33*; or
2. If the person isthe generator or holder of adiscrete emission reduction (DER) credit

generated pursuant to N.J.A.C. 7:27-30, and is aggrieved with respect to a finding

made by the Department that the credit isinvalid.

(b)-(e) (No change.)

7:27-8.1 Definitions

The following words and terms, when used in this subchapter, shall have the following
meanings, unless the context clearly indicates otherwise.

"Greenhouse gas' or "GHG" means any of the following gases. carbon dioxide (CO,);
methane (CH,); nitrousoxide (N, O); certainhydrofluorocarbons (HFC*-* 23, HFC-125, HFC-1343,
HFC-143a, HFC-152a, HFC-227ea, HFC-236fa, HFC-4310me* e*); certain perfluorocarbons(CF,,
C,Fs, C,F10, CsF1); and sulphur hexafluoride (SF).
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"Potential to emit" meansthe same asthat term is defined by the EPA at 40 CFR 70.2 or any
subsequent amendmentsthereto. Ingeneral, thepotential to emit i sthe maximum aggregate capadty
of a source operaion or of afacility to emit an ar contaminant under its physical and operational
design. Any physical or operational limitation on the capadty of a source operation or afacility to
emit an air contaminant, including any limitation onfugitive emissions asaresult of any applicable
reguirement, control apparatus, and restrictions on hours of operation or on the type or amount of
material combusted, stored or processed, shall be treated as part of its design, if the limitation is
Federally enforceable. Unless otherwise indicated, source- related fugitive emissions shall be
included in the determination of potential to emit. *|1f theowner or operator isusing DER credits
pursuant to the “permit insurance” provisions at N.J.A.C. 7:27-30.14(d) and (e) for
compliance, theincreasein allowableemissionsduetothisuseof DER creditsshall beincluded
in the determination of potential to emit for the duration of the use period.* However, the
determination shall not include*[consideration of|* the holding of any of thefollowing by theowner
or operator: emission redudions that are banked pursuant to N.J.A.C. 7:27-18.8, DER cedits
generated pursuant to N.J.A.C. 7:27-30.4, or NO, alowances alocated pursuant to N.J.A.C.
7:27-31.7.

7:27-8.3 General provisions
(@-(j) (No change.)

(k) No approva by the Department of a change to a pe'mit is required for a permitteeto use
DER creditsfor compliancein accordance with N.J.A.C. 7:27-30. However, if DER credits
areto be used for compliance with emission offset requirementsunder N.J.A.C. 7:27-18 and
30.14(g), the permit must specifically allow such use.

M In accordance with N.JA.C. 7:27-30.14(a)*[6 and 7]* *5 and 6*, a permittee shdl
compensate for the following through use of DER aedits:

1 Failure to perform timely testing * in accordance with N.J.A.C. 7:27-8.28* of the
VOC and/or NO, emissions of equipment or control apparatus, and

2. Operation of equipment, if the permittee has failed to install or operate a control
apparatus required by a pamit.

(m)-(n) (No change.)

(o) Notwithstanding (c) above, a permittee may use DER creditsto comply withaVOC or NO,
permit limit established pursuant to thissubchapter, provided that:

1. Suchuseisallowed pursuant toN.J.A.C. 7:27-30.14(a)3 *[and 5]*, (b), (c)6 and (d);
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The permittee conforms with the applicable seven-day-notice requirements at
N.J.A.C. 7:27-8.20;

If theuseisa“permit insurance” use, the permittee conformswith the conditionsfor
“permit insurance” uses set forth at N.J.A.C. 7:27-30.14(d); and

The permittee complieswith all applicald e requirementsfor DER credit useset forth
at N.JA.C. 7:27-30.

7:27-8.4 Applications

(&)-(a) (No change.)

*[(n)

If a permit includes a BACT or LAER limit or a limit which reflects that the equipment
and/or control apparatus incorporate advances in the art of air pollution control pursuant to
the requirements of N.J.A.C. 7:27-8.4(d) or 22.35(a), and if the permittee submits an
application for apermit revision which would replacethelimit withaless stringent limit, the
Department shall approve the proposed new limit only if:

1.

The equipment and/or control apparatusisnot ableto operatein compliance with the
originally established permit limit;

The permittee hastaken all actionstechnically feasibleto reduce the emissionsfrom
the equi pment and/or control apparatusinan effort to complywiththeoriginal permit
[imit, and the Department agrees that there are no reasonably available means by
which it would be feasible to further reduce the emissons,

The proposed higher permit limit shall not result inemissionsthat may cause any of
the following:

i. A violation of any State or Federal ambient air quality standard;
ii. Any exceedance of a PSD increment as defined in 40 CFR Part 52;

iii. An increase in ambient ar concentration that equals or exceeds the
significant air quality effect level, as set forth in Table 1 of N.J.A.C.
7:27-18.4(Q), in anonattainment area for any air contaminant; or

iv. A contravention of any other criterion, the purpose of which is to protect
human health and welfare and the environment, established by the
Department by rule or in a permit, operating certificate, or order applicable
tothe permittee, issued pursuant to the New Jersey Air Pollution Control Act,
N.JSA. 26:2C-1 et seq.;
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4. Thepermittee shall compensateinfull, in accordancewith N.J.A.C. 7:27-30.14(a)5,
for the increase in allowable emissions of the equipment and/or control apparatus,
and such compensation shall continue for the shorter of the following:

I The life of the equipment and/or control apparatus; or

ii. Until the permit is agan revised, and anew permit limit which does not
exceed the originally established limit is approved; and

5. The requirement to compensate infull through use of credits, set forthin (r)4 above,
shall be included as a condition of therevised permit.]*

*[(s).]* *(r)* If theapplicant intendsto use DER creditsto fulfill emission offset requirementsunder
N.J.A.C. 7:27-18, the applicant shall indicate this in the permit application in accordance
with N.JA.C. 7:27-30.14(g).

*[(t)]* *(s)* (No changein text.)

7:27-8.17 Changesto existing permits and certificates

(a)-(d) (No change.)

(e) No change to a permit is required for a pemittee to use DER aedits for compliance in
accordancewith N.J.A.C. 7:27-30. However, if DER credits are to be used for compliance
with emission offset requirements under N.J.A.C. 7:27-18 and 7:27-30.14(g), the permit
must specifically allow such use. If the permit doesnot allow such use, a permit revision
under N.JA.C. 7:27-8.18 is required.

7:27-8.20 Seven-day-notice changes

@ (No change.)

(b) A seven-day-notice may be used for the following:

1 A change made to a permitted source which meets all three of the following
reguirements:

I The action is a physical or operational change that is outside the scope of
activities alowed by the permit;

ii. The action has the potential to result in an increase in actual emissions, but

will not increase emissions over the allowable limits in the permit and
certificate; and
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iii. Theactionwill not alter stack parameters or characteristics so asto causethe
ground level concentration of an air contaminant to increase in that portion
of the atmosphere, external to buildings, to which the general public has
access;

2. Noticeindicating that an applicant plansto act at risk under the authority of N.J.A.C.
7:27-8.24 or 8.25; or

3. Noticeof *[an]* *apotential* increaseinthe actual emissionsof an air contaminant
included in the permit *[, including an inaeasel* due to compliance using DER
creditsunder N.J.A.C. 7:27-30, such asfor "permit insurance’ pursuant to N.J.A.C.
7:27-30.14(d).

(No change.)
A permittee shall not under (b)1 above use a seven-day-noticefor a change which shall:
1.-2. (No change.)

The Department shall separately evaluate each change [separately] submitted under (b)1
aboveto determineitseffect on actual emissions. If achange, evaluated alone, would cause
an increase in actual emissions (but not to a level over permit allowables), it shall be
processed through a seven-day-notice, regardless of whether other, simultaneous changes
might reduce emissions to compensate for the increase. For example, if a permittee plans
two changes, one increasing emissions (but not to alevel over permit allowables), and one
reducing emissions by the same amount, the change which increases emissions shall be
processed through a seven-day-notice. Similarly, theDepartment shall separately evaluate
each change [separately] submitted under (b)1 above to determine its effedt on allowable
emissions. If achange, evaluated alone, would cause apermit limit to be exceeded, it may
not be processed through a seven-day-notice, regardiess of whether other, ssmultaneous
changesmight reduce emissionsto compensate for theincrease. For example, if apermittee
planstwo changes, oneincreasingemissionsover apermit limit, and one reducing emissions
by the same amount, the change which increases emissions may not be processed through a
seven-day-notice. Instead, the change shall besubmitted asapermit revision under N.J.A.C.
7:27-8.18.

(H)-(h) (No change.)

7:27-8.25 Special provisions for pollution control equipment or pollution prevention

process modifications

(a)-(c) (Nochange.)

(d)

An applicant who ads under the authority of thissection assumes all risks for the actions.
If an applicant pursues activities under thissection, and the Department does not approvethe
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activities as proposed in the application, the applicant may be required to reverse the
activities, and may be liable for penalties for the activities under (h) or (i) below. *All
emission reductions resulting from the disapproved activities shall not be eligible for
DER credit generation.*

(e)-(h) (No change.)

7:27-8.28 Delay o testing

(@

A permittee* [who seeks]* * may seek* the approval of the Department for adelay intesting
required pursuant to N.J.A.C. 7:27-8.4(f), 8.7(f), or 8.13(d) *._In such casethe following
shall apply:

1. The permittee* shall submit a request for such approval on pagper to the address

givenat N.JA.C. 7:27-8.4(b)*[.]* *;

2. A request for a delay in testing shall include the following infor mation, at a
minimum:

i. Justification why the delay in testing is necessary;

ii. A proposed test date or aproposed set of conditionsthat would definea

futuretest date; and

iii. Certification signed by the responsible party at the facility and in

accor dance with the certification procedures at N.J.A.C. 7:27-1.39.

3. The Department shall approve each initid request for adelay in testing of up

to 90 days.; the permitteemay request thisinitial delay for anyreason that the
permittee has determined isvalid. However, if the permittee again requests a
subsequent delay in testing, the Department shall approve such further delay
only if one of the following criteriais met:

i. Thetest wasdelayed dueto a Departmental delay, such asiftheprotocol

isstill under review/negotiation, but only if the protocol was submitted
in atimely fashion;

ii. The equipment which isto betested had not been installed; or

iii. Thereissomeother impedimenttothetesting, which,based onitsreview

of documentation submitted by the permittee, the Department has
determined is a valid reason for further delaying the testing. This
deter mination shall be made by the appropriate regiona enfor cement
office.*
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In arequest for adelay of testing, submitted pursuant to (a) above, apermittee may include
awaiver of itsright to assert that its emissions during the period of delay were any different
than the emissions measured by the test when performed (or, if applicable, the emissions
calculated based on the measurements taken).

A permittee who delaystesting (even if the delay isapproved by the Department) is subject
to N.JA.C. 7:27-30.14(a)*[6]* *5*, pursuant to which the permittee may be required to
provide compensaion through use of DER credits.

7:27-16.5 Marinetank vessel loading and ballasting operations

(@ (No change)

(b)

The owner or operator of any marine terminal having an annual throughput of 6,000,000
galons (22,710,000 liters) or greater for loading gasoline as cargo into marine tank vessels
or having adailythroughput, between May 1 and September 30, of 60,000 gallonsor greater
for loading gasoline as cargo into marine tank vessels shall install and operate a control
apparatus, which reducesthetotal VOC emissionsto the outdoor atmosphere resulting from
gasoline transfers at the facility by noless than 95 percent by weight.

(c)-(k) (No change.)

7:27-16.17 Facility-specific VOC control requirements

(@-() (No change.)

(m)

As a condition of an approvd issued under this section, the Depatment may impose
requirements upon the operation of the source operation(s) necessary to minimize any
adverse impact upon human health, welfare and the environment. As a condition of an
approval of any application for an alternative VOC control plan submitted to the Department
pursuant to this section after August 2, 1996, the owner or operator shall use discrete
emission reductions (DERS) in accordance with N.J.A.C. 7:27-30 to compensate for the
difference between the emissions allowed under the alternative VOC control plan and under
the emission limit which would otherwise apply under this subchapter.

(n)-(t) (No change.)

7:27-185 Standardsfor use of emission reductions as emission offsets

(8)-(9) (Nochange)
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(h) Reductionsin emissionsof VOC or NO, between October 1 and April 30 inclusive, may not
be used to offset increased emissionsof VOC or NO, emitted between May 1 and September
30inclusive.

(1)-(k) (No change.)

7:27-18.11 Interface with other trading programs

@ The Open Market Emissions Trading Program at N.J.A.C. 7:27-30 establishes the rules for
the generation, trading, use, and voluntary retirement of DER credits. Emission reductions
banked pursuant toN.J.A.C. 7:27-18.8 may beconverted to DER creditsunder thefollowing

conditions:

1. The person converting the emission reductions is their holder of record in the New
Jersey emission offset bank;

2. The change which caused the emission reductions to commence was first

implemented after *[May 1, 1995]* *August 2, 1996*;

3. The person who applied for the banking of the emission reductions under N.J.A.C.
7:27-18.8 would be eligible under N.J.A.C. 7:27-30.4(a) to be the generator of DER
credits based on those emission reductions,

4, The emission reductions are eligible under N.J.A.C. 7:27-30 to be the basis for a
DER credit. (Emission reductions that result from a shutdown or curtailment, for
example, may not be used as the basis of a DER credit);

5. The last day of the generation period is no earlier than 90 days before the date of
submission of the Notice of Generation (the provisionsfor latesubmittal at N.J.A.C.
7:27-30.7(b) shall not apply; for example, to convert emission reductions realized
during a generation period that ends on January 1, 1999, a complete Notice of
Generation must be submitted by April 1, 1999);

6. The holder of the emission reductions submits to the Department’ s emission offset
bank and the registry a Notice of Generation which meets the requirements of
N.JA.C. 7:27-30.7; *and*

*[7. Any applicable discount under N.JA.C. 7:27-18.8(e) shall be applied prior to
converting the emission reductions to DER credits; and]*

*[8.]* *7.* The number of DER credits generated is calculated in accordancewith N.J.A.C.
7:27-30.5 and the foll owing:

I In determining the lowest allowable emission rate which applies in
accordancewithN.J.A.C. 7:27-30.7(d) 1i, alimit established in apermit shall
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not be taken into account, unlessit i s required by an underlying Federal or
Staterule, including (if applicable) therequirement at N.J.A.C. 7:27-8.12 to
document state of the art or the requirement at N.JA.C. 7:27-22.35 to
incorporate advances in the art of air pollution control; and

ii. The historic baseline rate used in the calculation shall be determined in
accordance with N.J.A.C. 7:27-30.7(d)3; except that the five years prior to
the banking of the reductions as emission offsets (rather than the five years
prior to the generation period) may be used as the bass for deriving the
historic baseline rate if:

Q) The emission reductions were banked for future application as
emission offsets pursuant to N.J.A.C. 7:27-18.8 prior to (the date
which isthe operative date of these amendments); and

2 The Notice of Generation for the first generation period is submitted
no later than (the date which is one year plus 90 days after the
operative date of these amendments).

(b) The provisons at N.JA.C. 7:27-18.8(e), which require that the amount of emission
reductions be reduced to reflect any new emission limitsapplicable to the generator source
that are established under a State or Federal statute, rule, or regulaion, shall be applied to
emission reductionswhichwere banked pursuant to N.J.A.C. 7:27-18.8 and which are being
converted to DER caredits.

7:27-19.2 Pur pose, scope and applicability
(a)-(e) (No change.)
()] Theowner or operator of afacility containing any equipment or source operationlistedin (b)

above may applyto the Department for an exemption from this subchapter. The* [ procedure
for obtaining the Department's approval of]* *following conditions apply to such

exemptions:

1. An owner or operator shall apply for* such an exemption *[is]* *in accor dance
with the procedures* set forthin N.JA.C. 7:27-19.14 *[.]* *;

2% The Department shall approve *[the]* *an* exemption only if the facility satisfies
the *following* requirements *[of (f)1 and 2 below]*:

*[L]* *L* (No change.)
*[2]* *ii.*  Thefacility's potential to emit NO, on any calendar day from May 1
to September 30 isless than 137 pounds per day * [.]* *; and
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3. | f an exemption wasapproved for any equipment prior to June6, 2000, but that

equipment nolonger qualifiesfor such an exemption dueto amendmentstothis
section operative on June 6, 2000, the owner or operator of such equipment
shall comply with the requirements in this subchapter applicable to that
equipment by October 6, 2001.*

7:27-19.6 Emissions aver aging

@
(b)

(©)

(No change.)

An owner or operator of two or more source operations or items of equipment may request
that the Department authorize an averaging plan for two or more averaging units designated
by the owner or operator. The owner or operator seeking authorization for averaging shall
submit awritten application to the Department in accordance with N.J.A.C. 7:27-19.14(a),
(b) and (c). Theowner or operator shall includethefollowing information in the application:

1.-5. (Nochange)

6. A demonstration that in operating at the peak daily heat input rate of all the averaging
units together or of the designated set would satisfy the following equation:
TPEE <= TPAE
where:

I (No change.)

I. TPAE means total peak allowable emissions, and is equal to the sum of the
total peak allowable emissionsfor each averaging unit or the peak allowable
emissions of the designated set. The peak allowable emissions for each
averaging unit equal sthe applicable NO, emission limit set forthin N.J.A.C.
7:27-19.4, 19.5, 19.7, 19.8, 19.9, 19.10 or 19.20 for that averagng unit,
multiplied by the peak daily heat input rate listed in (b)5 aove for that
averaging unit. The TPAE of thedesignated set means the appliceble NO,
emission limit for each averaging unit multiplied by the heat input rateto that
averaging unit at the time of the peak daily heat input rate to the designated
set. For an averaging unit that isincluded in a seasonal fuel switching plan
under N.J.A.C. 7:27- 19.20, the applicable NO, emission limit from May 1
through September 30 isthe limit established under N.J.A.C. 7:27-19.20(d)
or 19.20(g)3 as applicable, and the applicable NO, emission limit from
October 1 through April 30 is the limit established under N.JA.C.
7:27-19.20(0)4;

7.-9. (Nochange)

(No change.)
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(d) The owner or operator of the designated set shall operate each unit in the designated set in
compliance with the following:

1.

2.

(No change.)

The sum of the actual NO, emissions from all averaging unitsin the designaed set,
averaged over the appropriate time period specified in (f) below, shall not exceed the
sum of the allowable NO, emissionsfor al averaging unitsinthedesignated set. The
allowable NO, emissions for each averaging unit is calculated according to the
following formula:

Allowable NO, emissions=H x AL
where:

i. (No change.)

ii. AL meansthe applicable NO, emission limit set forthin N.J.A.C. 7:27-19.4,
19.5, 19.7, 19.8, 19.9, 19.10 or 19.20 for that averaging unit, expressed in
pounds of NO, per million BTUs. For an averagng unit that isincluded in
aseasonal fuel switching planunde N.J.A.C.7:27-19.20, theapplicable NO,
emission limit from May 1 through September 30 is the limit established
under N.J.A.C. 7:27-19.20(g)3, and the applicable NO, emission limit from
October 1 through April 30 is the limit established under N.JA.C.
7:27-19.20(g)4.

(e (No change.)

(f) The owner or operator shall demonstrate compliance with this section as follows:

1.

The owner or operator shall determine whether the operations of the designated set
and of each averaging unit comply with this section for each calendar day duringthe
period beginning May 1 and ending September 30 of each year. The owner or
operator shall base the calculations required under (d)1 and 2 above upon the heat
input and NO, emissions for each averaging unit over the entire calendar day. The
owner or operator shall perform the calculations and make arecord of them within
three working days after the date which is the subject of the calculation; and

The owner or operator shall determine whether the operations of the designated set
and of each averaging unit comply with this sectionfor the 30-day period ending on
October 1 of each year, and the 30-day period ending on each subsequent day through
April 30 of the following year. The owner or operator shall base the calculations
required under (d)1 and 2 above upon the heat input and NO, emissions for each
averaging unit over the entire 30-day period. The owner or operator shall perform
the calculations and make a record of them by the 15th day of each month, for all
30-day periods ending in the preceding month.
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(No change.)

The owner or operator of adesignated set shall submit quarterly reports to the Department
on April 30, July 30, October 30 and January 30 of each year, for theimmediately preceding
calendar quarter ending March 31, June 30, September 30 and December 31, respectively.
The owner or operator shall submit the report to the Department a the address set forth in
(1) below. The owner or operator shall include the following information in the quarterly
report:

1.-3. (Nochange)
4, In the report for the quarter ending September 30, the compliance determination
required under (f)1 above for each calendar day from July 1 through September 30;

and

5. (No change.)

()-(G) (No change.)

7:27-19.13 Facility-specific NO, emissions limit

(a)-(h) (No change.)

(i)

As a condition of an approval issued under this section, the Department may impose
requirementsupon the operation of any of the equipment or source operations at the subject
facility listed pursuant to (b)1 or (c)1 above necessary to minimize any adverse impact upon
human health, welfareand the environment. Asacondition of anapproval of any application
for an aternative maximum alowable NO, emission rate submitted to the Department
pursuant to this section after August 2, 1996, the owner or operator shall use discrete
emission reductions (DERs) in accordance with N.J.A.C. 7:27-30 to compensate for the
difference between the emissions allowed under the alternative maximum allowable NO,
emission rate and under the emission limit which would otherwise apply under this
subchapter.

(i)-(p) (No change.)

7:27-19.19 Recar dkeeping and recording

(a)-(c) (No change.)

(d)

For each combustion source listed in (c) above, the owner or operator shall record the
followinginformation for each day from May 1 through September 30, for the 30-day period
ending on October 1, and for each 30-day period ending on each subsequent day through
April 30 of the following year:
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1.-2.

4.-6.

(No change.)

The amount, type and higher heating value of each fuel consumed during each day
from May 1 through September 30, during the 30- day period ending on October 1,
and during each 30-day period ending on each subsequent day through April 30 of
the following year;

(No change.)

(e)-(g) (No change.)

7:27-19.20 Fudl switching

(a)-(f) (No change.)

(9

(h)

Beginningin calendar year 1995, the owner or operator shall operate each combustion source
included i n the plan i n compliance with the f ollowing:

1

2.

4.-5.

(No change.)

From May 1 through September 30 of each year, the combustion source shall
combust the cleaner fud exclusively, or derive a higher percentage of its total heat
input from cleaner fuel thanthe percentage it derived from May 1 through September
30 of the base year;

During each calendar day from May 1 through September 30 of each year, the
combustion source shall emit NO, at an average rate no higher than the maximum
allowable NO, emission rate determinedunder (d) above provided however, that a
coal -fired, wet-bottom utility boiler that usesthetangential or facefiring method, the
maximum allowable NO, emission rate shall be 1.0 Ib/MMBTU;

(No change.)

(No change.)

The owner or operator shall demonstrate compliance with this section as follows:

1.

Each calendar day from May 1 through September 30 of each year, the owner or
operator shall determine whether each combustion sourceincluded inthe planisin
compliance with the applicable daily NO, emission limit under (g)3 above. The
owner or operator shall perform the cal culations necessary to verify compliance and
make arecord of them within three working days after the date that is the subject of
the calculation;
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2. For the 30-day period ending on October 1, and for each 30-day period ending on
each subsequent day until April 30 of the following year, the owner and operator
shall determine whether each combustion source included in the plan is in
compliance with the applicable 30-day NO, emission limit under (g)4 above; and

3. (No change.)

()-(1) (No change.)

7:27-19.21 Phasad compliance--repowering

(a)-(f) (No change.)

(9)

(h)

A repowering plan (and agreement to repower) approved under this section isnot required
to be submitted to EPA as a proposed revision to New Jersey's State Implementation Plan,
if the plan provides that NO, emissions from each combustion source included in the plan
will be controlled during the interim period through one of the following methods:

1 (No change.)

2. The use of selective non-catalytic reduction from May 1 through September 30 of
each year.

(No change.)

7:27-19.22 Phased compliance - impracticability of full compliance by May 31, 1995

(a)-(d) (No change.)

(€)

In determining whether compliance with the applicable NO, emission limit under this
subchapter by May 31, 1995 is impracticable, the Depatment shall apply the following
criteria

1.-3.  (Nochange)

4, The nature, extent and probability of any harm to public safety or welfare that could
result from accel erating construction and/or installation in order to attain compliance
by May 31, 1995. For example, if it were probable that *[an electric generating
utility]* *the owner or operator of the electric generating unit* could not cause
all of itselectric generating unitsto attain compliance by that date without subjecting
a substantial number of customers to voltage reductions and/or interruptions in
electric service, that fact would bere evant in establishing i mpracticabil ity.

()-(9) (No change.)
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7:27-19.23 Phased compliance--use of innovative control technology

(a)-(d) (No change.)

()

Anowner or operator who has obtained the Department's approval of an innovative control
technology plan shall:

1-9. (Nochange)

10. Compensate, through use of DER creditsin accordance with N.J.A.C. 7:27-30, for
the amount (if any) by which the source's actual NO, emissions after the date on
which the innovative control technology isrequired to beimplemented (as stated in
(c)5v above) exceed the emissions which would have resulted if the source had
attained the rate of NO, emissions stated in (c)3 above.

(f)-(h) (No change.)

7:27-19.24 MEG alerts

@
(b)

(No change.)

Within two working days after the end of the MEG alert, the *[electric generating utility]*
*owner or operator of theelectric generating unit* shall notify the Department by way
of areport confirming the occurrence of the MEG alert. The *[electric generating utility]*
*owner or oper ator of theelectric generating unit* shall certify the report in accordance
withN.J.A.C. 7:27-1.39. Inthereport, the*[ el ectric generating utility]* * owner or operator
of the electric generating unit* shall include the following information:

1 Information sufficient to identify each electric generating unit that operated at
emergency capacity, including a brig description (far example, "dry-bottom coal-
fired utility boiler"), itslocation, its permit number, any other identifying numbers,
and any other information necessary to distinguish it from other equipment *also*
owned or operated by the*[utility]* *owner or operator of theelectric generating
unit*;

2. The date and time at which the *[electric generating utility]* *owner or operator
of theelectricgenerating unit* received notice from theload dispatcher, directing
the*[utility]* *owner or operator* to operate one or more electric genearating units
a emergency capacity;

3. (No change.)
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4. The date and time at which the *[electric generating utility]* *owner or operator
of the electric generating unit* received notice from the load dispatcher, advising
the *[utility]* *owner or operator* that it could cease operating its electric
generating units at emergency capacity;

5. For each electric generating unit listed in (b)1 above, the date and time at which the
*[electric generating Wility]* *owner or operator* ceased operding the electric
generating unit at emergency capacity;

6.-7. (No change.)

8. A description of the method by which the *[electric generating uility]* * owner or
operator of the electric generating unit* has provided or will provide
compensatory reductions in NO, emissions as required under (c) below.

The *[electric generating utility]* *owner or operator of the electric generating unit*
shall use DER creditsin accordancewithN.J.A.C. 7:27-30 tocompensatefor the excessNO,
emissionsduring theMEG alert. Theratio of theamount of NO, emission increasesrequired
to be compensated for with credits to the amount of the excess NO, emissions cal culated
under (b)6 above shall be 1.3:1.

7:27-19.25 Exemption for emergency use of fuel oil

(@
(b)

(©)
(d)

(No change.)

The exemption under (a) aboveis available only for a combustion source that uses natural
gasasits primary fuel, or is seasonally combusting natural gas pursuant to a plan approved
under N.JA.C. 7:27-19.14 and 19.20. For acombustion source that uses natural gas asits
primary fuel, the exemption under (a) aboveis available at any time during the year. For a
combustion sourcethat is seasonally combusting natural gas, the exemption under (a) above
is available only from May 1 through September 30. This exemption is also available for
those combustion sources which combust refinery gas as a primary fuel.

(No change.)

Theowner or operator shall keeprecordsof curtailment periodsand incorporate such records
into the required quarterly reports submitted to the Department. Such records shall include
the following information:

1 Information sufficient to identify each combustion source for which the owner or
operator claims an exemption under this section, including abrief description of the
source (for example, "dry-bottom coal-fired utility boiler'), its location, its permit
number, any other identifying numbers, and any other information necessary to
distinguish it from other equipment *also* owned or operated by the *[utility]*
*owner or operator of the electric generating unit*;
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2.-4.  (No change)

7:27-22.1 Definitions

The following words and terms, when used in this subchapter, have the meanings given
below unless the context clearly indicates otherwise.

"Potential to emit" means the same as that term is defined by the EPA at 40 CFR §70.2 or
any subsequent amendments thereto. In general, the patential to emit is the maximum aggregate
capacity of a source operation or of afadlity to emit an air contaminant under its physcal and
operational design. Any physical or operational limitation on the capacity of a source operation or
afacility to emit an air contaminant, including any limitation on fugitive emissionsasaresult of any
applicablerequirement, control apparatus, and restrictions on hours of operation or on the type or
amount of material combusted, stored or processed, shall be treated as part of its design, if the
limitation isFederally enforceable. Unless otherwiseindicated, fugitive emissions shall beincluded
in the determination of potential to emit. *If the owner or operator is using DER credits
pursuant to the “permit insurance’” provisions at N.J.A.C. 7:27-30.14(d) and (g) for
compliance, theincreasein allowableemissionsduetothisuseof DER creditsshall beincluded
in the determination of potential to emit for the duration of the use period.* However, the
determination shall not include *the holding of* any * [banked emission reductions that are held]*
*of thefollowing* by the owner or operator *: emission reductionsthat arebanked pursuant to
N.J.A.C.7:27-18.8, DER creditsgenerated pursuant toN.J.A.C. 7:27-30.4, or NO, allowances
allocated pursuant to N.J.A.C. 7:27-31.7*.

7:27-22.3 General provisions
(a)-(ss) (No change.)

(tt) Notwithstanding (qq) above, apemittee may use DER creditsto comply withaVVOC or NO,
permit limit established pursuant to thissubchapter, provided that:

1 Such useisallowed pursuantto N.J.A.C. 7:27-30.14(a)3 *[and 5]*, (b), (c)6 and (d);

2. The permittee conforms with the applicable seven-day-notice requirements at
N.JA.C. 7:27-22.22;

3. If theuseisa"permit insurance" use, the permittee conformswith the conditionsfor
"permit insurance” uses set forth at N.J.A.C. 7:27- 30.14(d); and
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The permittee complieswith all applical e requirementsfor DER credit use set forth
at N.JA.C. 7:27-30.

*[(uu) If apermit includes a BACT or LAER limit or alimit which reflects that the equipment
and/or control apparatus incorporate advances in the art of air pollution control pursuant to
the requirements of N.JA.C. 7:27-8.4(d) or 22.35(a), and if the permittee submits an
application for a permit modification which would replace the limit with a less stringent
limit, the Department shall approve the proposed new limit only if:

1.

The equipment and/or control apparatusisnot ableto operatein compliancewith the
originally established permit limit;

The permittee hastaken all actionstechnically feasible to reduce the emissionsfrom
the equi pment and/or control apparatusin an effort to comply with theoriginal permit
limit, and the Department agrees that there are no reasonably available means by
which it would be feasible to further reduce the emissons,

The proposed higher permit limit will not result inemissions that may cause any of
the following:

I A violation of any State or Federal ambient air quality standard;
ii. Any exceedance of a PSD increment as defined in 40 CFR Part 52;

ii. An increase in ambient air concentration that equals or exceeds the
significant air quality effect level, as set forth in Tabe 1 of N.JA.C.
7:27-18.4(a), in anonattainment area for any air contaminant; or

iv. A contravention of any other criterion, the purpose of which is to protect
human health and welfae and the environment, esteblished by the
Department by rule or in a permit, operating certificate, or order applicable
tothepermittee, isued pursuant to theNew Jersey Air Pollution Control Act,
N.J.S.A. 26:2C-1 et seq;

Thepermittee shall compensatein full, inaccordancewith N.J.A.C. 7:27-30.14(a)5,
for the increase in dlowable emissions of the equipment and/or control apparatus
and such compensation shall continue for the shorter of the following:

i. Thelife of the equipment and/or control apparatus, or

ii. Until the permit is again revised, and a new permit limit which does not
exceed the originally established limit is approved; and

The requirement to compensate in full through use of credits shall be included as a
condition of the revised permit.]*
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*[(v)]* *(uu)* Inaccordancewith N.J.A.C. 7:27-30.14(a) *[6 and 7]* *5 and 6*, apermittee shdl
compensate for the following through use of DER aedits:

1 Failureto perform timely testing *in accordance with NJ.A.C. 7:27-22.18(k)* of
the VOC and/or NO, emissions of equipment or control apparatus; and

2. Operation of equipment, if the permittee has failed to install or operate a control
apparatus required by a pamit.

*[(ww)]* *(vv)* The following information is available from the Department:
1 (No change.)
2. Technical manuals may be requested from the Department at the following address:
New Jersey Department of Environmental Protection
Map Sales and Publications Office
PO Box 417
Trenton, New Jersey 08625-0417
Telephone: (609) 777-1039
7:27-22.18 Sour ceemissions testing and monitoring

(a-() (No change.)

(K) A permittee* [who seeks]* * may seek* the approval of the Department for adelay in testing
required pursuant to apermit and/or thissection*. In such casethefollowing shall apply:

1. The permitteer shall submit a request for such approva on paper to the address
given at N.JA.C. 7:27- 22.3(t) and to the appropriate regional enforcement office
indicated in *[(k)1 through 4]* *i._through iv.* below *[.]* *;*

*[1.]* *i.* If the permitted source is located in Mercer, Middlesex, Monmouth,
Ocean,or Union County:
Department of Environmental Protection
Central Regional Office
Air and Environmental Quality Compliance & Enforcement
Horizon Center, PO Box 407
Robbinsville, NJ 08625-0407.

*[2.]* *ii.* If the permitted sourceislocated in Bergen, Essex, or Hudson County:
Department of Environmental Protection
Metropolitan Regional Office
Air and Environmental Quality Compliance & Enforcement
2 Babcock Place

90



Please refer to the May 15, 2000 edition of the New Jersey Redister for the official text of this adoption.

West Orange, NJ 07052-5504.

*[3.]* *iii.* If the permitted source is located in Hunterdon, Morris, Passaic,
Somerset, Sussex, or Warren County:
Department of Environmental Protection
Northern Regional Office
Air and Environmental Quality Compliance & Enforcement
1259 Route 46 East, Building 2
Parsippany-Troy Hills, NJ 07054-4191.

*[4.]* *iv.* If the permitted sourceislocated in Atlantic, Burlington, Camden, Cape
May, Cumberl and, Gloucester, or Salem County:
Department of Environmental Protection
Southern Regional Office
Air and Environmental Quality Compliance & Enforcement
One *[Porter]* *Port* Center
2 Riverside Drive, Suite 201
Camden, NJ *[08102]* *08103*.

*[5.]* *2.* A request for adelay in testing shall include the following information, at a
minimum:

I Justification why the del ay in testing is necessary;
ii. A proposed test date or a proposed set of conditions that would define a
future test date; and

iii. Certification signed by the responsible party at thefacility andin accordance
with the certification procedures at N.J.A.C. 7:27- 1.39.

*[6.]* *3.* The Department shall approve *[the]* *each initial* request for a delay in
testing_ *of up to 90 days; the permittee may request thisinitial delay for any
reason that the per mittee has determined is valid. However, if the permittee
againrequestsasubsequent delay in testing, the Depar tment shall approvesuch
further delay only* if one of the following criteriais met:

I The test was delayed dueto aDepartmentd dd ay, such asif the protocol is
still under review/negotiation*, but* only if the protocol was submitted in a
timely fashion,

ii. The equipment which is to be tested had not been installed; or

iii. *[The equipment is not in operation or is not operating at its maximum
permitted level. In the latter case, the test might be required after an initial
extension regardless of production rate with additional testing required once
the maximum permitted level isachieved. Thisdetermination shall be made
by the appropriate regional enforcement office.]* *There is some other
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impediment to the testing, which, based on its review of documentation
submitted by the permittee, the Department has determined isa valid
reason for further delaying thetesting.*

In arequest for adelay of testing, submitted pursuant to (k) above, apermittee may include
awaiver of itsright to assert that its emissions during the period of delay were any different
than the emissions measured by the test when performed (or, if applicable, the emissions
calculated based on the measurements taken).

A permitteewho delays testing (even if the delay is approved by the Department) is subject
to N.JA.C. *[7:27-30.14(a)6]* *7:27-30.14(a)5*, pursuant to which the permittee may be
required to provide compensation through use of DER credits.

7:27-22.22 Seven-day-notice changes

(a)-(b) (No change.)

(©)

(d)

Except as provided at (b) above, any of the following changes may be made as
seven-day-notice changes, pursuant to the procedures of this section:

1.-3. (No change.)
Recodify existing 5. and 6. as4. and 5. (No changein text.)

In addition to the itemslisted at (c) above, a seven-day-notice change may be used for the
following, pursuant to the procedures of this section:

1 A change to an existing significant source operation, or construction or installation
of any new significant source operation, at afacility with an approved facility-wide
permit, as defined at N.J.A.C. 7:27-22.1, provided that:

i (No changein text.)
ii. The proposed change, construction, or installation is either:

Recodify existing i. and ii. as (1) and (2) (No changein text.)

iii. The proposed change, construction, or installation does not cause any of the
following:

Recodify existing i.-iii. as (1)-(3) (No changein text.)

(4) The addition of a new production process; or
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2. Notice of an increase in the actual emissions of an air contaminant included in the
permit, including an increase compensated for through use of DER credits under
N.J.A.C.7:27-30, such asfor "permitinsurance” pursuant toN.J.A.C. 7:27-30.14(d).

(e)-(g) (No change.)

(h)

To be administratively complete, any notice submitted pursuant to (d)1 above for a
modification of equipment or control apparatus, or installation of new equipment or control
apparatus, at a facility with an approved facility-wide permit, shall include a Pollution
Prevention Plan Modification or Pollution Prevention Assessment pursuant to N.J.A.C.
7:1K-3 and 4 in addition to the items required in (g) above.

To be administrativdy complete, a notice submitted pursuant to (d)2 above for compliance
with a permit li mit through use of DER credits, under the "permit insurance” provisions of
the open market emission trading rulesat N.J.A.C. 7:27-30, shall be a copy of the Notice of
Intent to Use submitted for the use in accordance with N.J.A.C. 7:27-30.15 and 19.

())-(n) (No change.)

7:27-30.1 Purpose and scope

@

(b)

(©)

(d)

This subchapter establishes procedures and standards for the Open Market Emissions
Trading Program.

This subchapter includes procedures and standards for the generation, banking, transfer,
voluntary retirement, invalidation, and cancelation of discrete emission reduction credits
(DER credits) that are based on reduction of emissionsof volatile organic compounds (V OC)
and oxidesof nitrogen (NO, ). It alsoincludes proceduresand standardsfor compliancewith
certain VOC and NO, air pollution control requirements through the use of DER credits.

Thissubchapter al soincludesproceduresand standardsfor the generation, banking, transfer,
voluntary retirement, invalidation, and cancelation of discrete emission reduction credits
(DER credits) that are based on reduction of emissions of greenhouse gases (GHG).

Nothing in this subchapter affects the applicability of the requirements of any other law,
regulation, order or permit. For example, if N.JA.C. 7:27-8 or 22 would require that a
permit be revised or modified to reflect a physical or operational change that resultsin an
emission increase, that permit revision or modification would still be required regardl ess of
whether the change arose from the generation or use of DER credits.

7:27-30.2 Definitions

The following words and terms, when used in this subchapter, shall have the following

meanings, unless the context clearly indicates otherwise.
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"Activity" or "activity level" means, in reference to an emissions source, the duration or
degree of its operation during a selected period of time, expressed in units that correspond to the
units used in the denominator of an emission rate which appliesto the source. For example:

1. If the emission rate is expressed as emissions per hour of operation, the source's activity
would be expressed as the number of hours of operation in the selected period of time; or

2. If theemissionrateisexpressed asemissionsper BTU of fuel consumed, the source'sactivity
would be expressed as the number of BTUs of fuel consumed during the selected period of
time.

"AP-42" means the manual, published by the EPA, entitled "Compilation of Air Pollutant
Emission Factors,” which isincorporated herein by reference, asamended and supplemented. This
document may be obtained from the National Technical Information Service (NTIS), 5285 Port
Royal Road, Springfield, Virginia 22161, (703) 487-4650; or from the Superintendent of
Documents, Government Printing Office, Washington, DC 20402, (202) 783-3228. Inaddition, this
document can be downl oaded el ectronically fromthe EPA's Technology Transfer Network Bulletin
Board Service by dialing (919) 541-5742; or from the EPA website at
http://www.epa.gov/ttn/chief/ap42.html.

"Areasource" means aclassof stationary sources or nonroad sources where each sourcein
the class is too small and/or too humerous to be individualy listed in an emissions inventory
submitted by the Stateto the EPA or in afacility'semission statement submittedpursuant toN.J.A.C.
7:27-21. An exampleof an area source is consumer and commercial products.

"Batch" means, with respect to DER credits, the set of DER credits included in a single
Notice of Generation submitted to theregistry. Such aset shall includeall creditsresulting from the
implementation of a specific *[emission reduction]* *generation* strategy during a single
generation period.

"BTU" means British thermal unit.

"Caendar quarte™ means Januay 1 through March 31; April 1 through June 30; July 1
through September 30; or October 1 through December 31.

"Carbon equivalent” means the weight of a quantity of a greenhouse gas multiplied by its
global warming potential and then also multiplied by the ratio of the molecular weight of carbon to
that of carbon dioxide.

"Celling rate" means the user source's maximum allowable emission rate during the use
period, when DER credits are being used for permit insurance. Such arate will typically be higher
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than the corresponding limit in the source's permit. A ceiling rate is selected and specified by the
user and is set forth in the Notice of Intent to Use.

"Complete” means, with respect to a notice, containing all information, supporting
documentation, statements, and certification required for such a notice under this subchapter.

"Curtailment" means a temporary or partid reduction in an e@missions source's economic
output. For the purposes of this subchapter, this term does not include either of the following
reductions:

1 (No change.)
2. A reductioninthe production of electricity that results from implementing el ectrical energy
efficiency measures.

"DER credit" or "credit" meansatradabl e entity, based on discrete emission reductionswhich
meet the applicablerequirementsin this subchapter at N.J.A.C. 7:27-30.4(e) or (f) and at N.J.A.C.
7:27-30.6. The value of such a credit shall be given in units of weight, such as pounds or tons.
*Therearethreetypes of DER credits: VOC credits, NO, credits, and GHG credits.*

"Discrete emission reduction” means a quantity of emission reductions, given in units of
weight such as pounds or tons, that were realized over a finite period of time and have been
guantified in accordance with this subchapter.

"Economic output” means the goods and/or services which are produced by an emissons
source during a specified period of time. Examples include quantity of products and product
intermediates manufactured; the flux of useable energy, measured at the point of use, in units such
as lumens of light, ton hours of cooling, British thermal units of thermal energy, or kilowatt hours
of electricity; the number of square feet interior area illuminated, heated, or cooled to a given
standard; or the number of miles a given number of individuals or a given weight or volume of
materials are transported.

"Emissions source’ means any mobile source, nonroad source, or stationary source.

"Fleet" means 10 or more vehicles under common ownership.

"Fugitive emissions’ means any emissions of an air contaminant released directly or
indirectly into the outdoor amosphere which do not pass through any stack or chimney.

"Generation period” means that period of time during which a batch of DER credits is
generated.
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"Generator" means a person who generates one or more DER creadits pursuant to this
subchapter.

"Generator source” means any emissions source that generates emission reductionsthat are
used as a basis for generation of DER credits.

"GHG credit" meansaDER credit basad on reductions of agreenhouse gas. One GHG credit
has an assigned value of one metric ton (2,205 pounds) of carbon equivalent.

"Global warming potentid™ or "GWP" istheratio of the global heat- trapping effect, both
direct and indirect, of one mass unit of agasto that of the same mass unit of carbon dioxide over a
given period of time. The 100-year period recommended by the Intergovernmental Panel on Climate
Change (IPCC) shall be used for the purposes of this subchapter. A list of the GWPs of greenhouse
gasesis provided in Appendix *[B]* * A* of this subchapter, incorporated herein by reference.

"Greenhouse gas' or "GHG" means any of the following gases. carbon dioxide (CO,);
methane (CH,); nitrousoxide (N,O); certain hydrofluorocarbons (HFC*-* 23, HFC-125, HFC-134a,
HFC-143a, HFC-152a, HFC-227ea, HFC-236fa, HFC-4310me* g*); certain perfluorocarbons(CF,,
C,Fs, C,Fi0, CsF1); and sulphur hexafluoride (SF).

"Hold" means to have the regidry show tha a DER credit is credited to one's account.

**MEG alert” means a period in which one or more €electric generating units are
oper ated at emer gency capacity at thedirection of theload dispatcher, in order to prevent or
mitigate voltage reductionsor interruptionsin dectric service, or both. A MEG alert begins
and ends asfollows:

1. An alert beginswhen one or moreelectric generating unitsare oper ated at emergency
capacity after receiving notice from the load dispatcher, directing the €lectric
generating unit to doso; and

2. An alert endswhen the electric generating unit ceasesoper ating itselectric generating
units at emergency capacity.*

"Nonroad source" meansanonroad engineor nonroad vehicle, asdefined at 42 U.S.C. 87550.
Examples of nonroad sources include gasoline-fueled lawnmowers, dredging and land-moving
equipment, and tractors used in farming.

"NO, credit" means a DER credit based on reductions of NO, . One NO, credit has an
assigned value of 100 pounds (that is, one-twentieth of aton) of NO, .
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"Oxides of nitrogen” or "NO, " means all oxides of nitrogen, except nitrous oxide (N,0), as
measured by test methods approved by the Department and EPA, such as the test methods set
*[fourth]* *forth* at 40 CFR Part 60 Appendix A, methods 7 through 7E.

"Permit insurance" means a method for a permittee to comply, through use of DER credits
in accordance with N.J.A.C. 7:27-30.14(d), with apermit li mit, incl uding a limit on the amount of
emissions, activity level, or hours of operation. Under thismethod, the reduced emissions required
pursuant to apermit limit are assured of being obtained. However, instead of the permittee reducing
theemissionsof the* [emission]* * emissions* sourcesubject tothepermitlimit, thepermitteerelies
on *[voluntarily]* *voluntary* emission reductions from a different *[emission]* *emissions*
source, which are used as the basis for DER aedits, to meet the emission reduction requirement.
Generd ly, this method is for complying with a limit currently established in the current permit;
however* ,* in some circumstances, if a permittee has submitted an application seeking a revised
permit limit, this method may be used to comply with the limit that will be established when the
Department acts on the permit application. The *[three]* *two* classes of permit insurance
authorized under this subchapter are set forth at N.J.A.C. 7:27-30.14(e).

"Quantification protocol” means a document setting forth the quantification guidance and
methods needed for credit generation and credit use, including, but not limited to, the following:
1 For aNotice of Generation, determining thenumber of DER creditsthat have been generated

by a generator source;

2. For aNotice of Intent to Use, determining thenumber of DER credits that a user shdl hold
when the notice is submitted; and
3. For a Notice of Use, determining the number of DER credits used.

"Regigtry" meansthe electronic database, designated by the Department, whichrecords and
tracks the generation, verification, transfer, voluntary retirement, use, and invalidation of DER
credits.

"Retire" means, with respect to DER credits, to make a DER credit permanently unavailable
for use.

"Shutdown™ means the permanent cessation of production of an emissions source, such that

it no longer has economic output or emissions. For the purposes of this subchapter, scrappage of
mobile sourcesis not considered a shutdown.
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"Stationary source” means generally any source of air contaminant emissions, except a
mobile source or a nonroad engine or nonroad vehicle.

"Surplus’ means, with respect to emission reductionsused for thegeneration of DER credits,
not required pursuant to any air quality emission limit or standard in any applicable State or Federal
law, regulation, permit, or order and not relied uponin a SIP.

""Timely and Appropriate(T&A) Enforcement Responseto High Priority Violations(HPV's)'
guidance document” meansthe EPA guidance document signed by Eric Schaeffer, Director of the
Officeof Regulatory Enforcement, Officeof Enforcement and Compliance Assurance, on December
22, 1998, and as may be amended and supplemented, incorporated by reference herein. For
reference, excerpts from this guidance document are set forth heran in Appendix *[C]* *B*.
However, if adiscrepancy isfound between the Appendix *[C]* *B* and the EPA document, the
provisions of the EPA document shall prevail.

"Use period" means the period of time during which a user uses DER credits.

"Useful life" meansthe length of timethat equipment or control apparatus can be expected,
from the time it initially commences to operate, to continue to operate. For the purposes of this
subchapter, *in acasewher ethegener ation strategy isther eplacement of equipment or contr ol
appar atus with lower -emitting equipment or_control apparatus,* this length of time shall be
* [determined in accordancewith thefirst listed method that applies]|* *presumed to endfiveyears
from the date the new equipment or control apparatus commencesto operate* *[:

1 If the manufacturer provides awarranty for the useful life of the equipment, the length of
time guaranteed by the warranty;
2. If standard industry information isavailable, the length of time shown by that information

to be average or typical; and
3. Otherwise, the length of time over which the permittee depreciates the capital cog of the
equipment or control apparatus.]*

"User source" meansany emissionssourceforwhich theowner or operator seeksto useDER
credits for compliance in accordance with this subchapter.

"VOC credit" means a DER credit based on reductions of VOC. One VOC credit has an
assigned valueof 100 pounds (that is, one-twentieth of aton) of VOC.

7:27-30.3 General provisions

@ A DER credit represents atradeabl e quantity of emission reductions, recognized pursuant to
this subchapter. A credit does not constitute or convey a property right. Nothing in this
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subchapter shall be construed to limit the authority of the Stateof New Jersey or the United
States to terminate or limit DER credit(s).

(b) A person may generate, trander or voluntarily retire DER credits in accordance with this
subchapter, without prior Federal, State or local government approval. A person may also
use VOC or NO, credits without such prior approval, except when the credits are to be used
pursuant to N.JA.C. 7:27-30.14(g) to comply with emission offset requirements under
N.JA.C. 7:27-18.

(©) Only a whole number of DER credits may be generated, verified, transferred, voluntaily
retired, used, found invalid, or cancelled.

7:27-30.4 DER credit generation: general requirements

@ A person may generate one or more DER credits pursuant to this section. However, no
person may generate one or more credits unless the person:

1. Implements a *generation* strategy which reduces the actual emissions of a
generator source or group of generator sources below its baseline emissions;

2. Conformsto al applicable provisions of thi s subchapter, includi ng, but not limited
to, the requirement that a DER credit be based on emission reductions that are real,
surplus, and properly quantified; and

3. Is authorized under (b) below to be the generaor of the credits

(b) The generator of aDER credit shall bethe owner or operator of the generator source, except
as provided in (c) below, and except in the following drcumstances:

1 The generator sourceisafuel, andthe generation strategy isthe reformulation of the
fuel so asto decreaseemissionsfrom the fuel asit isdistributed, stored, and/or sold
for usein New Jersey. In such case, the person who implements the reformulation
(that is, the owner or operator of the refinery or, if applicable, a person who is
defined pursuanttoN.J.A.C. 7:27-25.1 asablender) isauthorized to bethe generator;

2. The generator source(s) are mobile sources or nonroad sources operated in New
Jersey, and the generation strategy is:

i The reduction in the sources activity levels through implementation of an
activity reduction plan approved by the EPA or a State agency (such as an
employee commute option plan approved by the State Department of
Transportation under N.J.A.C. 16:50). In such case, the person who obtains
approval of and implements the plan is authorized to be the generator;
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ii. The replacement of conventional vehicles in a fleet with lower- emitting
vehicles or the modification of fleet vehiclesto make them lower- emitting.
In such case, the owner of the fleet is authorized to be the generaor; and

iii. Thetesting (or morefrequent testing) and repair of motor vehicles. In such
case, the person who conductsthetest and repair program is authorized to be
the generator;

3. The generator sources are consumer or commercial products (such as architectural
coatings) which release emissions during their distribution, storage, or use, and the
generation strategy is the reformulation or redesign of the products so that less
emissions are released during the product's distribution, storage or use in New
Jersey. In such case, the person who produces the reformulated or redesigned
product (that is, the product manufacturer) is authorized to be the generator;

4, The generator sources are electric generating units located in New Jersey, and the
generation strategy isthe reduction in the electric generating units' activity level by
implementing electrical energy efficiency measures in a residential, commercid,
industrial, institutional, or governmental fadlity that is located in New Jersey. In
such case, the person who is the electricity consumer (that is, the owner or operator
of the facility) is authorized to be the generator; or

5. Thegenerator sourceisthe production of virgin materials (including, but not limited
to, their extraction, harvesting, or manufecture, and their handling and transport) that
are sold for use asaconsumer or commercia product inNew Jersey, or that are used
as a raw material in a manufacturing process in New Jersey; and the generdion
strategy is the substitution of recycled materials for the virgin materials. In such
case, the person who produces the recycled material in aform in which it is used
(either as a product or as a raw material) as a substitute for virgin mateial is
authorizedto bethegenerator. For example, for recycled plastics, the post-consumer
or post-industrial processor who produces recycled polymersin the form (pellets or
flakes) that they are used by a plastics product manufacturer is authorized to be the
generator.

If the person authorized to generate credits under (b) above enters a collective agreement
under which the generation strategy would be implemented by another person authorized by
the agreement to act on behalf of dl signatories to the agreement, then the right to generate
creditsbased on that strategy transfersto the other person, and theindividual signatoriesare
preempted from being generaors.

If the* [emission reduction]* * gener ation* strategy entailsachangein equipment or control
apparatus and that changeis subject to permitrequirementsunder N.J.A.C. 7:27-8 or 22, the
*following applies:
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1 A* permittee shall obtain the new permit or the modification or revision of the

existing permit prior to commencing implementation of the * [emission reduction]*
*generation* srategy *; or

2. If the“at-risk” provisonsof N.J.S.A. 26:2C-9.3 and 4 and/or N.J.A.C. 7:27-

(€)

(f)

Q)

8.25(a) apply, a permit applicant may commence implementation of the
generation strategy while the review of the permit application is pending.
However , if the Department does not approve the generation strategy as set
forthinthepermit application, theemissionsr eductionsr ealized duringthe” at-
risk” period may not be used asabasisfor DER credit generation*.

DER credits shall be based only on discrete emission reductions that are real and surplus,
and are quantified in accordance with N.J.A.C. 7:27-30.5, 30.24, and 30.25.

If DER credits are to be based on reductions in emissions of a compound which may be
classified as either aVOC or a GHG, thena generator may generate either VOC credits or
GHG credits, but not both.

The generation period for any batchof DERs shall not exceed oneyear. However, if asingle
generation strategy continues year after year to reali ze reductions, agenerator may each year
generate DER credits based on the strategy, provided that the generator meets the notice
requirements set forth at N.J.A.C. 7:27-30.7 for each successive generation period.

7:27-30.5 DER credit generation: computation of credits

@

(b)

(©)

A generator shall calculate the quantity of DER credits generated in accordance with this
section and a quantification protocol that satisfiesthe requirements of N.J.A.C. 7:27-30.24
and 30.25.

The number of DER credits generated shall be determined by calculating the quantity of
discrete emission reductions on which credits may be based in accordance with (c) below;
and then converting this quantity to a number of credits in accordance with *[(j)]* *(i)*
below.

The quantity of discrete emission reductions on which credits may be based shall be
calculated in accordance with the following formula:

ER = (Baseline Emissions) - (Actual Emissions)

where:

ER = the quantity of discrete emission reductions generated during the generation
period, given in units of weight (for example, pounds or tons);

Baseline Emissions = the quantity of emissions which the generator source would
have emitted during the generation period if the generator had not
implemented the *generation* strategy to reduce the emissions. If the
generator source is a facility, or is equipment, control apparatus,
manufacturing process or other operation located at a facility, this quantity
shall be determined inaccordance with (d) below, except when the generator
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is generating credits over multiple consecutive yeas. In such case, for the
second year, and each year thereafter, baselineemissions shall be determined
in accordance with *[(h)]* *(g)* below; and

Actual Emissions = the quantity of emissions that the generator source actually
emitted during the generation period.

If the generator sourceisafacility, or isequpment, control apparatus, manufacturing process
or other operation located at a facility, *the sour ce's baseline emissions shall equal the
amount of the source's adjuged historic emissions, unless the source's allowable
emissionsand/or the sour ce' smeasur ed emissionscan bedeter mined and unlesseither
or_both of these amounts of emissions are less than the sources adjusted historic
emissions. In such case* the source's baseline emissions shall be the lowest of the
following: thesource'salowableemissions*(if deter mined)*, the source'sadjusted historic
emissions, *[or]* *and* the source'smeasured emissions* (if deter mined)*. Each of these
shall be determined as follows:

1 The *sour ce's allowable emissions cannot be degermined if no emissions limit
established by federal or Statelaw, rule, or regulation or by order appliestothe
source. However if such alimit applies, the* source's allowable emissions, shall
be determined using the source's actual activity level and actual hours of operation
during the generation period and the lowest allowable emission rate which applies
to the generator source during the generation period, minus a desgn margin. In
determining the lowest allowable emission rate, the following shdl be taken into
consideration if applicable:

I If the Department has approved a higher emission rate as an aternative
emission limit for the source pursuant to N.J.A.C. 7:27-16 or 19, the rae
which would have applied in the absence of the alternative emission limit
(and not the alternative emission limit) shall be taken into consideration in
determining the lowest allowable emission rate which applies to the source;
and

I. If a new permit or operating certificate, or arevision or modification of an
existing permit or operating certificate, isrequired under N.J.A.C. 7:27-8 or
22 for the *[emission reduction]* *generation* strategy, the permit or
operating certificate limit which shall be taken into consideration in
determining the lowest allowable emission rate which applies to the source
is:

Q) If the new permit or operating certificate, or a revison or
modification of an existing permit or operating certificate, wasissued
by the Department prior to *[(the date which is the operative date of
these amendments)]* * June 6, 2000*, the new limit; and

(2 If the new permit or operating certificate, or a revison or
modification of an existing permit or operating certificate, wasissued
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by the Department on or after *[(the date which isthe operative dae
of these amendments)]* *June 6, 2000*, the limit which applied
prior to the issuance of the new or revised permit or operating
certificate (and not the new limit);

The source's adjusted historic emissions shall be itshistoric emissions adjusted for
any difference between the source's economic output during the historic baseline
period and during the generationperiod. A sources adjusted historic emissions shall
be determined in accordance with the following formula:

EO
Adjusted Historic Emissions = [ G (Historic Emissions)

EO,,

where:

Adjusted Historic Emissions The source’ s historic emissions, adjusted for
any difference betweenthe source’ seconomic
output during the historic baseline period and
during the generation period;

EOQO, = The economic output of the generator source
during the generation period,;
EOQC, = The generator source’s historic economic

output determined in accordance with (€)
below, expressed in the same units asis used
for economic output during the generation
period; and

The emissions calculated inaccordance with

Historic Emissions

(e) below; or

The *sour ce’'s measured emissions cannot be determined if it isnot technically
feasibleto measurethe emission stream upstream of the point of application of
the generation strategy. However if such measurements can be taken, the*
source's measured emissions shall be determined using the source's ectual activity
level and actual hoursof operation during thegeneration period and theemission rate
which would have resulted had the generation strategy not been applied, determined
from measurements made upstream of the point of application of the generation
drategy. If the strategy entailsthe replacement of a control apparatus, subtract the
emission reductions that would have been realized by the replaced control from the
total emissions calculated. *[If it is not technically feasible to take the upstream
measurements, this approach shall not be considered in determining the source's
baseline emissions]*
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A generator source's historic emissions shall be calculated using the sources historic
emission rate, historic adivity level, and historic hoursof operation. These terms, as well
as the source's historic economic output, shall be derived as follows:

*[1. Determine the source's historic baseline period. This period shall be based on one
or more interval ssubsequent to January 1, 1990, sdected as follows

I I the source has operated for five years or more since January 1, 1990:

(1) Identify, in accordance with (f) below, the time interval which
corresponds to the generation period in each of the five years
immediately preceding a date selected pursuant to (g) below;

2 Determine for each of the five intervals the source's emissions per
unit of economic output;

©)] Disregard the interval that has the highest emissions per unit of
economic output and the interval that has the lowest emissions per
unit of economic output; the three remaining intervals shall be the
historic baseline period;

ii. If the source has operated for four years since January 1, 1990, determinein
accordance with (f) below the time interval in each of the three most recent
yearswhich corresponds to the baseline period. The historic baseline period
shall be these three intervals; and

iii. If the source has operated for one to three years since January 1, 1990,
determine in accordance with (h) below the time interval in each of these
yearswhich correspondsto the baseline period. The historic baseline period
shall be these intervals;]*

*1. Deter mine thesour ce' s historic baseline period, as follows:

i. | f the sour ce has oper ated for lessthan two yearssince January 1, 1990,

the source's historic baseline period shall be the interval which
correspondsto thegeneration period in theyear immediately preceding
thefirst day of the generation period; and

ii. If the sour ce has operated for two or moreyearssince January 1, 1990,

the source's historic baseline period shall be one of the following:

(1) Thetwo intervalswhich correspond to the generation period in

each of the two year simmediately preceding thefirst day of the
generation period, unless the generator is generating " early”

credits pursuant to N.J.A.C. 7:27-30.6(b)3 or (d). In such case,
the source's historic baseline period shall be the two intervals
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which correspond to the generation period in each of the two

yvearsimmediately precedingthedatethegener ation strategy was

first implemented; or

(2) If the generator _demonstrates that any two intervals which

(f)

*[(9)

A time period shall beconsidered to be an interval that corresponds to a given generation
period if the period beginsin a diff erent year but on the same calendar date (for example,
April 15) as the generation period, and has the same duration as the generation period.

In determining ahistoric baseline period, agenerator shall consider theyear(s) prior to adate

correspond to the generation period within the five years

preceding thefirst day of the generation period (or, for “early”

credit gener ation, precedingthedatethegener ation strateqy was

firstimplemented)aremor er epresentativeof normal oper ations,

these two other intervals;*

Using the historic baseline period determined under (€)1 above, determinethevalue

of the terms, as fdlows:

i The source's historic emission rate shall be its average emission rate during

the historic baseline period;

ii. The source's higtoric activity levd shall be its average activity during the

historic baseline period;

iii. The source's higoric hours of operation shall be its average hours of
operation per interval during the historic baseline period. Therefore, if the
historic baseline period includes *[three]* *two* intervals, the source's
historic hours of operation would be its total hours of operation during the

historic basel ine peri od divided by *[three]* *two*; and

V. The source's historic economic output shall be its average economic output
per interval during the historic basdine period. Therefore, if the higoric
baseline period includestwo interval's, the source's historic economic output
would beitstotal economic output during the historic baseline period divided

by two.

selected as follows:

1.

If, pursuant to N.J.A.C. 7:27-30.6(b)4, the generator is generating "early’ VOC or
NO, credits based on emission reductions that occurred between May 1, 1992, and
August 2, 1996, the date shall be the day the strategy was first implemented;

If pursuant to N.J.A.C. 7:27-30.6(c) the generator isgenerating "early" GHG credits
based on GHG emission-reducing strategies that were first implemented between
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January 1, 1991 and (the date which is the operative date of these amendments), the
date shall be the day the strategy was first implemented; or

Otherwise, the date shall be the first day of the generation period.]*

*[(h)]* *(g)* A generator who generates DER credits pursuant to N.J.A.C. 7:27- 30.4(g), based on
emission reductionsrealized over multipleyearsfromimplementation of asinglegeneration
drategy, may in the cdculation of basdine emissions for the second year of DER credt
generation, and each year thereafter, use the same *[value]* *values* for "historic
emissions’ *and “historic economic output”* as *[was]* *were* used in the first year,

provided that:

1 The generator generates credits for each suacessive consecutive generation period;

2. This continuous generation is reflected in the generator's annual submission of a
Notice of Generation;

3. Each year's generation period carresponds to the initial generation period, as
determined pursuant to (f) above; *[and]*

*4.  No new applicable maximum allowable emission rate that is lowe than the

historicemission rate ispromulgated by EPA or theDepartment. | f such arate
is promulgated, then the value for “historic emissions’ shall be recalculated
using the newly applicable maximum allowable emission rate, minus a design

margin; and*

*[4.]* *5.* If the generator discontinues DER credit generation, and later decidesto resume

credit generation based on theinitial generation strategy, *[baseline emissions are]*
*“historic emissons” and “historic economic output” shall be* recalculated
pursuant to (d) above, using information from the years immediately preceding the
new generation period.

*[(D)]* *(h)* The quantity of emission reductions cal culated under (c) above shall be discounted in
accordance with the following, as applicable:

1.

If the generation strategy results in increasses of actual emissions of that air
contaminant from one or more emissions sources other than the generator source,
located at the facility or offsite, the quantity of emission reductions shall be reduced
by the amount of those emission increases, as follows:

I For each resulting pound of VOC increases (if VOC credits are being
generated) or NO, increases (if NO, credits are being generated), a pound
shall be subtracted; and

I. For GHG, for each resulting pound of increased emissions of carbon
equivalent, a pound of carbon equivalent shall be subtracted,;
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If the generator source's actua emissions or actual emission rate for any air
contaminant during any part of the generation period exceeded any applicable limit
established in its permit (unlessthe exceedanceis authorized pursuant to the permit
insurance provisions a N.JA.C. 7:27-30.14(d) and (e)*)* or under applicable
Federal or Statelaw or rules, the quantity of emission reductions shall be reducedto
reflect that no emission reduction, generated during that part of thegeneration period,
may be used as the basis for acredit;

For VOC and NO,, if *a portion of* the emission reductions calculated under (c)
above have been relied on *[to any degree]* in the SIP *and are therefore not
surplus*, *[the quantity of thel* *this portion shall be subtracted from the
amount of* emission reductions *[shall be reduced to that extent]* *that was
calculated*; *[and]*

If the emission reductions are reductions that were banked pursuant to N.J.A.C.
7:27-18.8 and that are being converted to DER credits, the quantity of the emission
reductionsshall bereduced pursuant to N.J.A.C. 7:27-18.8(e) if thegenerator source
Is subject to a new emission limit established under a State or Federal statute, rule,
or regulation *;_and

I f any amount of the emission reductions calculated under (c) above occurred

at a generator source that is not located in New Jersey, the quantity of the
emission reductions shall bereduced by that amount*.

*[(N]* *(1)* The number of DER aedits generaed shall be determined by converting the quantity
of emission reductions calculated under (c) above, expressed in pounds, and as discounted
pursuant to *[(i)]* *(h)* above (if applicable), into the number of DER credits generated in
accordance wi th the foll owing:

1.

For VOC or NO, , divide the quantity of emission redudions (given in pounds) by
100 pounds;

For a greenhouse gas, divide the quantity of emission reductions (given in pounds
of carbon equivalent calculated pursuant to*[(k)]* *(j)* below) by 2,205 pounds,

If the registry will receive a complete Notice of Generation late, the number
calculated pursuant to *[(j)1]* *(i)1* or 2 above shall bereduced for such lateness
in accordance with N.J.A.C. 7:27-30.7(b); and

If theresult obtai ned isawhole number, that isthe number of DER creditsgenerated,
otherwise the result shall be rounded down to the next lowest whole number to
determine the number of DER credits generated.

*[(K)]* *(j)*A quantity of any greenhouse gas, given in pounds, may be converted to a pound of
carbon equivalent using the following formula:

CE = 0.2727 X (GHG) x (GWP)
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where:
CE = A gquantity of carbon equivalent, expressed in pounds;
0.2727 = Theratio of the molecular weight of carbon to that of carbon
dioxide;
GHG = A given guantity of a specific greenhouse gas expressed in
pounds; and
GWP = The global warming potential of the specific greenhouse gas

as listed in Appendix *[B]* *A*.

*[(O]* *(k)* For VOC and NO, , if part of the generation period falls within the ozone season and
part outside the ozone season, agenerator shall perform the calculationsin (c), *[(i)]* * (h)*
and*[(j)]* *(i)* above separately for those emission reductionsgenerated during the ozone
season and for those emission reductions generated outside the ozone season. The total
number of creditsgenerated shall bethe sum of the credits generated duringthe ozone season
and the credits generated outside the ozone season.

7:27-30.6 DER credit generation: limitations

@ None of the following emission reductionsis a basis for generation of a DER credit:

1.-2.

3.

(No change.)

An emission reduction that is required to comply with arequirement in the Federal
Clean Air Act, the New Jersey Air Pollution Control Act (N.J.S.A. 26:2C-1 et seq.),
any regulation, permit, operating certificate, or order pursuant thereto; anyair quality
emission limit or standard in any applicable law, regulation, permit, or order; or any
SIP or Federal Implementation Plan except:

I If emissions are reduced below the level required to comply, they may be
used as the basis for generation of a DER credit; and

I. Asprovided inthe proceduresfor calculating baseline emissionsat N.J.A.C.
7:27-30.5(d)ii.

An emission reduction which has been used under any other emissions trading
program as the basisfor acredit under *[any other emissions]* *that other* trading
program. For example, an emission reduction which has been used as the basis for
aclaim for early reduction credit in the NO, Budget Program pursuant to N.J.A.C.
7:27-31.12 may not also be used a basis for generation of aDER credit. However,
this prohibition does not include emission reductions banked under the provisions of
the emission offset rule at N.J.A.C. 7:27-18.8 or aNO, Budget Program allowance
which is being converted to a DER credit pursuant to N.J.A.C. 7:27-30.27;

An emission reduction which has previously been used asthebasisfor generating a
DER credit under this subchapter;
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10.

11.

12.

*13.

An emission reductionwhich isaccompanied by an increase in asource's emissions
of a HAP from a level below the applicable *[emission threshold* *SOTA
Threshold* set forth in Table *[C]* *A* or Table *[D]* *B* at N.J.A.C. 7:27-8,
Appendix *[I]* *1* , to alevel above the threshold,;

An emission reduction which is accompanied by an increase in emissions of any
HAP (from the emissions source or from any other source at the facility or off-site)
*from alevel* whichexceeds*theapplicable SOTA Threshold set forthin Table
A or TableB at N.J.A.C. 7:27-8, Appendix 1, to a higher level. This SOTA
Threshold level is* the de minimis levd designated for tha HAP by the EPA
pursuant to 42 U.S.C. § 7412(g). The de minimislevelsare as currently set forth in
aproposedruleat 59 F.R. 15504 (April 1, 1994). If the EPA adoptsafina rule or
publishes a new proposed rule to designate the de minimis levels, the Department
will revise this paragraph through an administrative correction pursuant to N.J.A.C.
1:30-2.7;

An emission reductionwhichisaccompanied by aviolation of aFederal or Statelaw,
regulation, order or permit. For exampl g, if the generator source's actual emissions
or actual emission rate for any air contaminant during any portion of the generation
period exceeds any applicable limit established in the generator source's permit
authorizesfor such portion of the generation period, no DER credits shall have been
generated during that portion of the generation period;

An emission reduction that results from the implementation of a regionally
significant highway project or aregionally significant transit project asdefined in 40
CFR 93.101;

An emission reduction that is not a consequence of an action taken by thegenerator,
including, but not limited to, reductions resulting from chance events *[such as
changes in the weather]*;

An emission reduction from a generator source that is not located in New Jersey;
*[Or]*

An emission reduction from a new *[emission]* *emissions® source which has
operated for less than one year prior to the first day of the generation period; or

An emission reduction* from anew product which has been distributed, stored, or

sold for use in New Jersey for less than one year prior to the first day of the
generation period.

None of the followingemission reductionsisabasisfor generation of aVOC or NO, credit:

1.

An emission reduction below an aternative emission limit approved by the
Department for the generator source(s) pursuant to the alternative contrd plan
provisions at N.JA.C. 7:27-16.17(a)2, the facility-specific NO, emission limit
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provisions at N.JA.C. 7:27-19.13(a)2, or the emission averaging provisions at
N.JA.C. 7:27-19.6, except to the extent that the emissions are reduced below the
limit that would otherwi se apply;

An emission reduction from a stationary source that is subject to N.J.A.C. 7:27-16
or 19, but for which the Department has not yet established an applicable RACT limit
either in the rule or in a source- specific emissions limit submitted to the EPA as a
SIPrevision;

An emission reduction generated before May 1, 1992. Furthermore, an emission
reduction generated at any time between May 1, 1992 and August 2, 1996 may be a
basisfor generation of a DER credit only if it satisfies the applicable requirements
of this subchapter, and one of thefollowing occurred on or before October 31, 1996:

i. TheDepartment informed the generator inwriting that theemissionreduction
isreal, surplus, and properly quantified; or

ii. The generator submitted to the Department and the registry a Notice of
GenerationinaccordancewithN.J.A.C. 7:27-30.7 for theemissonreduction;
or

An emission reductionfrom agenerator source whose emissions arenot reflected in
the emissions inventory submitted by the State to the EPA for inclusion in the SIP,
or in the annual *[major point source emission]* *emissions* inventory conducted
pursuant to *the emission statement program rules at* N.JA.C. 7:27-21.
*[Appendix A liststhe emissions included in the emissions inventory as of August
2,1996.]*

(c) *None of thefollowing emission reductionsisa basisfor generation of a GHG credit:

1. Reducing the amount of a hydroflourocarbon (HEC) or a perflourocarbon
(PFC) that isused in afire suppression system; and
2. Reserved.*

*[(c)]* *(d) A GHG emission-redudng strategy that wasimplemented after 1990 but prior to

June6, 2000 may beused asa gener ation strategy, subject to thefollowing constr aints

and limitations:

1~

An emission reduction generated prior to *[(the date which is the operative date of
these amendments)]* * June 6, 2000* may not be used asthe basisfor generation of
aGHG credit *[. For GHG emission-reducing strategiesthat werefirst implemented
after 1990 but prior to (the date which istheoperative dateof these amendments)]*
*;_ however*, GHG credits may be based on the emission reductions realized from
these strategies on and after *[(the date which is the operative dae of these
amendments), provided that the Notices* * June 6, 2000; and
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N

The Notice*of Generation for the first generation period *[and each additional
generation period up to the current year is]* * shall be* submitted no later than *[(the
date which isone year plus 90 days after the operative dae of these amendments)]*
*September 4, 2001 and shall befor a generation period which commences on
June 6, 2000*.

*[(d)]* *(e)* A DER credit shall not be based on the reduction of a fecility's fugitive emissions
unless:

1 Thefacility issubject to afacility-wide permit issued under N.J.S.A. 13:1D-48; and

2. The fugitive emissions are reduced by the owner or operator taking pollution
prevention measures.

*[(e)]* *(f)* If the*[emission reduction]* * generation* strategy isthe replacement of an existing
*[emission]* *emissions® source with a lower-emitting source, notwithstanding the
provisionsof N.J.A.C. 7:27-30.4(g) which providefor continuinggeneration of DER credits
year after year from asingle *[emission reduction]* *generation* strategy, no DER credit
shall be based on the reductionsrealized by the replacement source after the end of the useful
life of the replaced source.

7:27-30.7 DER credit generation: Notice of Generation

@ *[A]* *On and after June 6, 2000, a* generator shall submit a Notice of Generation in
accordancewith thissection, thegeneral noticerequirementsat N.J.A.C. 7:27-30.18, and the
requirements for submission of noticesat N.J.A.C. 7:27-30.19. *A Notice of Generation
submitted prior to June 6, 2000 shall conform with the applicable requirements
promulgated on August 5, 1996, at 28 N.J.R. 3786(b).*

(b) Thedeadlinefor timely submittal of acomplete Noticeof Generationis 90 daysafter thelast
day of thegeneration period. A Noticeof Generationthat isreceivedby theregstry afterthis
deadlineis late, and the fol lowing sha | apply:

1. Within the notice the generator shall initially reducethe quantity of credits claimed
in the notice by 10 percent for the lateness, and shall further reduce the number of
creditsclaimed by an additional 10 percent of theoriginal quantity claimed for each
full increment of 30 days beyond the deadline that the notice is submitted. For
example, if a generator could have claimed 100 credits, but submits the notice 40
days late, the generator shall claim only 80 credits, and

2. A Notice of Generation shall not be submitted later than 270 days after the deadline.
(©) Emission reductions from more than one generator source may be grouped together and

submitted as a batch in single Notice of Generation only if:
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The generator sources are:

I All stationary sources subject to an averaging plan gpproved by the
Department pursuant to N.J.A.C. 7:27-19.6; or

ii. A group of more than one stationary source of the same type locaed at a
single facility and the same generation strategy is used for each;

The reductions are the fugitive emission reductions at a facility subject to a
facility-wide permit issued pursuant to N.J.SA. 13:1D-48 which result from
pollution prevention measures;

The reductions are generated through the implementation of any of the generation
strategieslisted at N.J.A.C. 7:27-30.4(b)2 through 5, and the reductions are realized
from the implementation of a single generation strategy; or

The generator is an agent authorized under N.J.A.C. 7:27-30.4(c) to implement one
or more emission reduction strategies for * [emission]* *emissions* sources owned
or operated by the signatories to the agreement, and the emission reductions arethe
reductions realized from the implementation of a single generation strategy at
facilities under the control of thesignatories.

A Notice of Generation shall include the foll owing:

1.

Thenameand address of the generator, thegenerator'stype of business (for example,
electricutility or architectural coating manufacturer), and other pertinent identifying
information including the name and telephone number of a contact person;

If the generator is an agent authorized to act on behalf of all signatories to a
multi-party agreement, and authorized pursuant N.J.A.C. 7:27-30.4(c) (inlieu of the
signatories)tobethegenerator of DER credits, acopy of the collective agreement and
alist of all signatories to the agreement, together with the identifying information
required under (d)1 abovefor each s gnatory;

A description of the generation strategy employed,;

For the generator sourcq(s), the identifying information gecified at N.JA.C.
7:27-30.18(d), except in the cases given in (d)4i and ii below. Inthese casesonly a
genera class (and not specific generator source(s)) shall be identified, and the
additional requirements set forth in (d)4i and ii below shall be satisfied:

I If the generation strategy is the implementation of energy efficiency

measures, in lieu of identifying the specific generator source(s), the address
and county of the facilities where the measures wereimplemented; and
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ii. If the generation strategy is the substitution of recycled materials for virgn
materialsthat would otherwise be sold for use as a consumer or commercial
product or asaraw material in amanufacturing process, inlieu of identifying
the specific production process for the virgn materials, the generator shall
provide documentation that the recycled materials were sold for use as a
consumer or commercial product in New Jersey, or were conveyed to a
manufacturer in New Jersey for use as a raw material in the manufacturer's
production process,

The month, day, and year of thefirst and last dates of the generation period;

A demonstration tha the person submitting the noticeisthe person authorized under
N.J.A.C. 7:27-30.4(b) to be the geneator of the credits;

One of the following:

I If a quantification protocol approved by EPA or the Department is used to
calculatethe number of DER credits generated, citation of that protocol; or

ii. The quantification protocol used, and astatement that the protocol meetsthe
requirements for protocols at N.J.A.C. 7:27-30.25;

Thetype of DER creditsbeing generated (for example, VOC creditsor NO, credits);

Thenumber of each type of DER creditsdetermined, pursuantto N.J.A.C. 7:27-30.5
and the quantification protocol, to have been generated; for VOC and NO, credits,
the number based on reductions during the ozone season and for the rest of the year
shall be given separ ately;

If the generationof the DER creditsresulted in an increase, de minimisor otherwise,
in the actual emissions of any HAP, either at the facility or off-site, the name of the
HAP specie(s) that had increased emissions and the amount of theincrease, together
with specification as to whether the increase was from the generator source, from
other source(s) at the facility, and/or from source(s) off-site;

For GHG credits, a statement specifying whether or not the emission reductions on
which the credits are based have also been reported to Energy Information
Administration in the United States Department of Energy under its program for
Voluntary Reporting of Greenhouse Gases under Section 1605(b) of the Energy
Policy Act of 1992 (42 U.S.C. § 13385);

A demonstration that the emission reductionson which the DER creditsarebased are
surplus. *If the generation strategy is a highway project or atransit project*

*[This]* *thisdemonstration* shall include ashowing that the emission reductions
are not aresult of theimplementation of aregionally significant highway project or
aregionaly significant transit project as defined in 40 CFR 93.101,

113



13.

Please refer to the May 15, 2000 edition of the New Jersey Redister for the official text of this adoption.

For NO, creditsthat are based on retired allowances all ocated under the NO, Budget
Program, *[a]* *the following:

I A* copy of the Allowance Transfer Form that the Authorized Account

14.

15.

16.

17.

Representative has submitted to the NO, Allowance Tracking System
Administrator indicating that the allowances are transferred to a retirement
account, asreguired at N.J.A.C. 7:27-31.6(a)2; *and

il. |f theretired allowances had been allocated to the owner or operator of
a budget source, a demonstration that the budget source had NO
emission reductions which wer e equal to or greater than the emissions
valueof theretired allowance(s); that thereductions qualify to be used
asthe basisfor a DER credit under N.J.A.C. 7:27-30.4, 30.5, 30.6, and
31.6; and the reductions occurred both within the NO, Budget control
period and within the generation period;*

If the value used for "historicemissions’ in the calculation of baseline emissionsis
the value used in an initial generation period pursuant to N.J.A.C. 7:27-30.5*[(h)]*
*(g)*, the date the generation strategy was first implemented;

If the* [emissionreduction]* * gener ation* strategy isthereplacement of anexisting
*[emission]* * emissions* sourcewith alower-emitting* emissions* source, thedate
*that* the *[replaced]* equipment or control apparatus *which was replaced*
commenced operating and *the* date of theend of theuseful life of the*[replaced]*
equipment or control apparatus *which was replaced*; *[and the method used to
determine the source's useful life;]*

All supporting documentation required to be submitted with the *[notice]* * Notice
of Generation* pursuant to the quantification protocol, which at a minimum must
conform with N.J.A.C. 7:27-30.25;

The following staements:

I The emission redudions on which the DER credits are based are real;

ii. The DER creditswere not based on atype of emission reduction which may
not, pursuant toN.J.A.C. 7:27-30.6, be used asthe basisfor aDER credit, or
on actions prohibited under this subchapter or other provisions of law;

iii. All calculations relied on in the notice have been performed in accordance
with N.J.A.C. 7:27-30.5 (as applicable) and with a quantification protocol
that meetstherequirementsof N.J.A.C. 7:27-30.24 and *[25]* *30.25*; and

V. All supporting documentation required to be submitted withthe notice by the
approved quantification protocol or under N.J.A.C. 7:27-30.25 is enclosed;
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18. If, pursuant to N.J.A.C. 7:27-30.27, the DER credits included in the notice were
generated through the conversion of emission reductionsbanked under the provisions
of the emission offset rule at N.JA.C. 7:27-18.8, or through the conversion of
allowances allocated under the provisions of the NO, Budget Program at N.J.A.C.
7:27-31.7, a statement indicating this,

19. For any batch of DER credits based on emission reductions due to the
implementation of an energy efficiency measure, astatement asto whether or not the
implementation was subsidized in whde or in part by funding derived from the
societal benefits charge levied pursuant to Section 12 of Electric Discount and
Energy Competition Act at N.J.S.A. 48:3-60;

20. *|f any amount of the emission reductions calculated under N.J.A.C. 7:27-
30.5(c) occurred at a generator _source that is not located in New Ja sey, this
quantity of theout-of-stateemission r eductions, given in tons, may (at theoption
of the generator) berecorded in the notice;

21.*  Any other information required pursuant to N.J.A.C. 7:27-30.18(c); and

*[21.]* *22.* The certification by the generator as required at N.J.A.C. 7:27-30.18(e).

7:27-30.8 Registry

@ This section sets forth the procedures and standards for the banking of DER creditsin a
regi gry.

(b) Any submittal of a notice or arequest to the registry tha isrequired or dlowed under this
subchapter shall be made to the following address:
OMET Registry Operator
Mosakin International Corporation
1075 Easton Avenue
Tower 3, Suite 4
Somerset, New Jersey 08873
Attn: Emissions Trading Registry

(c) Theregistry includesinformation from thefoll owing notices (and from amendmentsthereto):

1. Notices of Generation;
2. Notices of Transfer;

3. Notices of Verification,
4. Notices of Intent to Usg;
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5. Notices of Use;

6. Noticesof Credit Invalidation from the Department or the EPA pursuant to N.J.A.C.
7:27-30.29; and

7. Notices of Retirement pursuant to N.J.A.C. 7:27-30.11.

A person has not satisfied a requirement to submit a notice to the registry until the date on
which the registry receives a complete notice which includes all items required under this
subchapter. If the noticeis sent by certified mail or by anather method which provides a
receipt showing the date of delivery, the date shown on the receipt is the date on which the
registry shall be deemed to havereceived the natice. Otherwise the datewhichtheregistry's
records show as the date of recept shall control.

The operator of the registry shall process each notice or amendment it receivesas follows:

1 Within one business day after receiving anotice or anendment thereto, the operator
of the registry shall determine whether the natice or amendment contains all items
required under this subchapter;

2. If the notice or amendment contains all required items, then within one additional
businessday the operator of theregistry shall updatetheregistrytoincludethenotice
or amendment and perform the following, as applicable:

If the noticeisaNotice of Generation, the operator of theregistry shall assign
aunique serial number to each DER credit claimed inthe notice and noteall
such serial numbers on the registry's copy of the notice;

If the notice is a Notice of Verification, the operator of the registry shall
designate each credit in the batch as verified or not verified pursuant *to*
N.JA.C. *[7:27-30.29]* *7:27-30.10(e)*;

If the notice is an amendment of a Notice of Generation which reduces the
number of creditsoriginally claimed for thebatch, the operator of theregistry
shall designatethewithdrawn creditsascancel edin accordancewithN.J.A.C.
7:27-30.29;

If the notice is an amendment of a Notice of Generation which renders prior
Notice(s) of Verification invalid pursuant to N.JA.C. 7:27- 30.10(f), the
operator of theregistry shall removefrom theregistry all designations, based
on the Notice(s) of Verification, that creditsare verified or not verified. The
Notice(s) of Verificationshall remaininthe registry, but the operator of the
registry shall label it invalid; and

If the notice isaNotice of Invalidation submitted by the Department or EPA
pursuant to N.J.A.C. 7:27-30.29(a), the operator of theregistry shall, for each
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affected credit, place adesignation in the registry that the credit isinvalid;
and

3. If the notice or amendment is missing a required item, the operator of the registry
shall return the notice to the person who submitted it, together with an explanation
of why the noticeisincomplete, and shall not updatetheregistry toincludethenotice
or amendment.

The operator of the registry shall post in the registry a copy of each complete Notice of
Generation, Notice of Intent to Use, or Notice of Use, and each amendment thereof,
submitted electronically pursuanttoN.J.A.C. 7:27-30.19(b), so that the noti ce or amendment
may be examined and/or downloaded by any interested person.

If, pursuant to N.J.A.C. 7:27-30.10(h), the Department or the EPA finds a verification
defective, *the operator of the registry shall label the corresponding Notice of
Verification as invalid. |If the invalid Notice of Verification is the only Notice of
Verification in theregistry that appliesto a given batch of DER credits,* the operator
of theregistry shall removefrom theregistry all designationsthat the creditsin the batch are
verified or not verified. *If theinvalid Notice of Verification is not the only Notice of
Verification in thereqgistry that appliesto a given batch of DER credits the operator
of the reqgistry shall designate all the credits in the batch as verified or not verified
based on the Notices of Verification that are not labeled asinvalid.*

If a credit has been used, and if the operator of the registry takes either of the following
actionswhich affectsthe status of the credit, the registry operator shall within seven days of
taking the action provide notification, on paper, to the user and to the Department which
identifies the credit by its serial number, statesthe action taken, and gives the basisfor the
action:

1 Cancellation of the credit pursuant to (e)2iii above; or

2. Removal of the designation of a credit's verification pursuant to (€)2iv above.

7:27-30.9 DER credit transfer

(@

(b)

In order to effed the transfer of one or more DER credits from one holder to another, the
*[transferor]* *transferee* shall submit a Notice of Transfer to the registry in accordance
with this section, the general notice requirements at N.JA.C. 7:27-30.18, and the
requirements for submission of noticesat N.J.A.C. 7:27-30.19.

Thetransferor shall provide acompl ete copy of the following to thetransferee at thetime of
the transfer:
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The Notice of Generation for each batch of DER credits of which the transferred
credits are a part including any supporting documentation required pursuant to the
quantification protocol or N.J.A.C. 7:27-30.25;

The Notice(s) of Verification, if any, for each batch DER creditsbeing transferred in
full or in part; and

Each amendment to these notices.

(© A Notice of Transfer shall include the following:

1.

2.

Information to identify the transferor and the transferee;
The serial numbers assigned to each DER credit being transferred,;

Theaverage per-credit purchase price*of DER creditsgena ated duringtheozone
season* paid by the transferee to the transferor *and the average per-credit
purchase price of DER credits gener ated outside the ozone season paid by the
transfereetothetransferor*. *[Thisprice]* * These prices* shall be based on the
full cost of the transaction, including, but not limited to, the amount paid for the
credits and any associated service fees;

A statement that the (named) transferor has provided the documents listed in (b)
above to the (named) transferee; and

Certification by both the transferor and transferee as required under N.J.A.C.
7:27-30.18(e).

(d) No DER credit shall be transferred if the credit has been used or retired, or if it has been
canceled or designated as invalid pursuant to N.J.A.C. 7:27-30.29.

7:27-30.10 DER credit verification

(@ A DER credit to be used in New Jersey shall be considered to be verified only if:

1.

2.

Thecreditisin the set of NO, credits verified by the Department on April 25, 1995;
The credit isin abatch verified by one of the following persons:

i. A professional engineer licensed by the New Jersey Board of Professional
Engineers and Land Surveyors pursuant to N.J.S.A. 45:8-27 et seq.; or

ii. A certified public accountant licensed by the New Jersey Board of
Accountancy pursuant to N.J.S.A. 45:2B-1 et seq.; or
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The credit has been verified by the air pollution control agency of another stateor in
accordance with the verification procedures of the other state, provided that:

I The credit was generated in the other state; and

Ii. The Department has entered into an interstate agreement with the air
pollution control agency of the other state which expressly allows credit
verificationsperformed under the auspices of theother state to be recognized
in New Jersey.

*[A]* *Although a generatar may engage a veifier to perform a verification, ther
verifier shall *other wise* beindependent of thegenerator. A verifier shall not beconsidered
independent if:

1

The verifier isemployed by the generator, or was employed by the generator within
the six months before the verification;

The verifier is employed by an entity that prepared the Notice of Generation or any
of its supporting documentation for the batch of DER credits being verified, assisted
the generator in such preparation, or otherwise assisted the generator in connection
with the generation of the batch of DER credits being verified;

The generator isowned, inwhole or part, oris subject to control *[or direction]*, by
the verifier or the verifier's employer; or

The employer of the verifier is owned, in whole or pat, or is subject to control *[or
direction]*, by the generator.

In performing a verification, a verifier shall consider al the DER credits included in the
batch covered by a Notice of Generation. A verifier can verify a DER credit only if the
verifier makes all of the falowing findings, based on diligent inquiry that is not limited to
reliance upon representations made by the generator:

1.

The Notice of Generation, together with any amendment thereto, includes all of the
information, statements, supporting documentation, and certification required under
this subchapter and the applicable quantification protocol;

The Notice of Generation, together with any amendment thereto, and including all
statements made therein and all the supporting documentation, *[is]* *appears on
its faceto be* true, accurate and complete;

The notice, together with any amendment thereto, documents that all calculations
relied on in the notice were performed as required under N.JA.C. 7:27-30.5 and a
guantification protocol which meets the requirements of N.J.A.C. 7:27-30.24 and
30.25; and
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The notice, together with any amendment thereto, establishes that the DER credits
are based on emission reductions which are real and surplus, and which satisfy all
other applicable requirements of this subchapter for the generation of DER credits.

After making a determination as to whether some or all of the DER creditsin the batch can
be verified, the verifier shdl submit a complete Notice of Verification to the regstry in
accordancewith thissection, thegeneral noticerequirementsa N.J.A.C. 7:27-30.18, and the
requirements for submission of notices at N.J.A.C. 7:27-30.19.

A Notice of V erification shall include the fol lowing:

1.

*[6.

The name, address, and other pertinent identifying information for:

i The verifier, including the number of the verifier's New Jersey professional
engineer or certified public accountant license;

ii. The verifier'semployer; and

iii. The person for whom the verifier is performing the verification;

The serial number assigned to each DER credit in the batch;

Specification of whether all the creditsin the batch are verified, part of the * credits
in the* batch is verified, or none of the batch is verified; if the verifier has
determined that he or she is able to verify only part of the *creditsin the* batch,
specification of the number of credits verified, together with an explanation of why
all the credits cannot be verified;

The following statements:

I A statement that the verifier has made each of the specific findings required
under (c) above, based on the diligent inquiry required under (c) above; and

ii. A statement attesting that the verifier is, in accordance with *[(d)]* *(b)*
above, independent of the generator;

Disclosure of whether or not the verifier or the verifier'semployer is a holder of any
credits in the batch;

A detailed description of any fiduciary rel ationship(s) (current, prospective, or which
have existed i n the previous five years) between the verifier, and also the verifier's
employer, and the followi ng:

i The person for whom the verifier is performing the verification;

ii. The generator; and
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iii. The holder of any credit in the batch;]* and
*[7.]* *6.* The certification by the verifier as required under N.J.A.C. 7:27- 30.18(e).

A credit shall not be considered to be verified if the Notice of Verificationthat appliesto the
credit isno longer valid. No Notice of V erification isvalid if, subsequent to the verifier's
submission of the Notice of Verification to the registry, an amendment to the Notice of
Generation is submitted to the registry which substantively changes any of the information
on which the verification was based, including, but not limited to, changes to any of the
following:

1. The number of DER credits which have been generated;

2. The method used to cal culate the number of DER credits generated; or

3. The data or other information on which the calculation is based.

Any person may have a batch of DER credits verified, even if the batch has already been
verified. Therefore, theregistry may reflect morethan one Notice of Veification for asingle
batch of *[DERS]* *DER credits*.

If the Department or the EPA determines that averificaion is defective, the Department or
the EPA will notify the operator of the registry, the verifier, and any person who has used a
credit in the batch of itsfinding.

Notwithstandingthe provisionsof thissection, for any Notice of Gener ation submitted

totheregistry prior toJune 6, 2000, a verifia shall meet the applicablerequirements
promulgated at N.J.A.C. 7:27-30.10 on August 5, 1996, at 28 N.J.R. 3786(b); and the
verification shall be performed in accordance with the standards set forth in therules
promulgated on August 5, 1996, at 28 N.J.R. 3786(b).*

7:27-30.11 Voluntary retirement of DER credits

(@

(b)

A holder of a DER credit may voluntarily retire that credit by submitting a Notice of
Retirement to the registry in accordance with this section, the general notice requirements
a N.JA.C. 7:27-30.18, and the requirements far submission of notices at N.J.A.C.
7:27-30.19.

A Notice of Retirement shall include the foll owing:

1 Information to identify the holder who is retiring the credit(s);

2. The serial number assigned to each DER credit being voluntarily retired; and
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3. The certification by the holder who is retiring the credits as required pursuant to
N.JA.C. 7:27-30.18(e).

DER creditswhich are being voluntarily retired under this sectiondo not need tobe verified
prior to being retired.

A person who submits aNotice of Retirement may subsequently amend the notice pursuant
to N.J.A.C. 7:27-30.20 to correct an error in the notice.

When DER credits are being used pursuant to N.J.A.C. 7:27-30.12, a Notice of Retirement
shall not be submitted for the retirement of 10 percent of the creditsbeingused (or, if the use
isa"pemit insurance' use pursuant to N.JA.C. 7:27-30.14(d) and (e), 20 percent of the
creditsbeing used) for the benefit of the environment. Such retirement isan integral part of
the use and is covered in the Notice of Use.

No person may transfer or use a DER credit that has been retired, and no person may
withdraw a Noticeof Retirement.

7:27-30.12 VOC and NO, credit use: general requirements

@

(b)

(©)

(d)

(€)

(f)

A DER credit, based on reductions of VOC or NO, emissions, may be used for compliance
under this section.

A VOC or NO, credit shall be considered a limited authorization to emit NO, or VOC in
accordancewith the provisions of thissubchapter, the Federal Clean Air Act, the New Jersey
Air Pollution Control Act (N.J.S.A. 26:2C-1 et seg.) and rules promulgated thereunder.
However, nothing in this subchapter shall be construed to limit the authority of the State of
New Jersey or the United States to terminate or limit such authorization.

A user may use a credit for compliance only if the registry shows that the user holds the
credit, that the DER credit isverified, that the credit has not been used previously or retired,
that the credit *[that]* has not been cancelled pursuant to N.J.A.C. 7:27-30.29(b), and that
the credit has not been found *[by]* to beinvalid by either the Department or the EPA.

A user shall not use aNO, credit to comply with a VOC requirement, and shall not use a
VOC credit to comply with a NO, requirement.

A user shall not useaVVOC or NO, credit based on emission reductionsthat occurred outside
the ozone season to comply with any requirement during the ozone season.

A use period shall not exceed one year. However, a given use may be continued over

consecutive use periods, provided that the notice requirements st forth at N.JA.C.
7:27-30.15 and 30.16 are met for each use period.
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Except in a case wherethe use is exempted from the requirement for a Notice of Intent to
Usepursuant to N.J.A.C. 7:27-30.15(€), ause period shall not begin until acomplete Notice
of Intent to Use has been submitted to the registry in accordance with N.J.A.C. 7:27-30.15
and 30.19. Additionally:

1 If the user source is located within 100 kilometers of Edwin B. Forsythe National
Wildlife Refuge * (see Appendix C for adelineation of thisarea)*, the use period
shall not beginuntil 30 days ater the user submits a copy of the Notice of Intent to
Use to the Federal Land Manager, pursuant to N.JA.C. *[7:27-30.19())]*

*7:27-30.19(h)*; and

2. If the user source is permitted under N.J.A.C. 7:27-8 or 22, and the use entails an
increasein the actual emissionsof any air contaminant (including, but not limited to,
any "permit insurance” use listed at N.J.A.C. 7:27-30.14(d) *[use]*), the use period
shall not begin until seven days after the Notice of Intent to Use has been submitted
to the Department as a seven-day-notice, pursuant to N.JA.C. 7:27-8.3(k) or
22.22(d).

Whenever credits are used, the user shall retire 10 percent of the total number of the credits
used for the benefit of the environment, unless the useisa " permit insurance” use pursuant
to N.J.A.C. 7:27-30.14(d) and (e), in which case the user shall retire 20 percent of the total
number of the credits used for the benefit of the environment. I1n determining the number of
credits needed for a use the credits required to be retired are additional to the credts
otherwise required for the use.

The user shall hold DER credits as follows:

1 For *[the following uses]* *a " permit insurance” use pursuant to N.J.A.C.
7:27-30.14(d) and (€)*, the user shall hold the full quantity of DER credits needed
for compliance during the use period by the day the Notice of Intent to Use is
submitted to theregistry*[:

i. A "permit insurance" use pursuant to N.J.A.C. 7:27-30.14(d) and (e); and

ii. A usewhich compensatesfor theincreaseinallowable emissions, if apermit
limit is revised to become less stringent pursuant to N.JA.C.
7:27-30.14(8)5]*;

2. For a use of DER credits to meet emission offset requirements, the user shdl hold
DER credits as required pursuant to N.J.A.C. *[7:27-30.14(g)]* *7:27-30.14(f)*;

3. For a use for which no Notice of Intent to Use is required, pursuant to N.J.A.C.

7:27-30.15(e), the user shall hold the full quantity of DER credits required for
compli ance by the day the Noti ce of Use issubmitted to the registry;
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4, For any other use, the user shall hold the credits needed for compliance (including

given date withinthe use period by the day beforethat date, except asprovided at (i)5
below;

5. If on any day within the useperiod the number of credits held by the user for the use
is less than the number required to be held under (i)4 above, the number of DER
credits needed for compliance for each day the shortfall occurs shall be tripled,;

6. Once a user holds a DER cedit pursuant to (i)1 through 5 above, the user shall
continue to hold the DER credits until the Notice of Useisfiled; and

7. Inall casesthe user isrequired to hold all DER credits needed for the use at thetime
the Notice of Use is submitted.

If any DER credit being held for a use pursuant to (i)*2 through 7* above subsequently
proves not to be needed for the use, theuser may, after the Noticeof Useis submitted, trade,
voluntarily retire, or use these credits for other purposes allowed under this subchapter.

If a user has used a DER credit that is designated as invalid pursuant to N.J.A.C.
7:27-30.29(a) or cancelled pursuant to N.J.A.C. 7:27-30.29(b), the user shall, within 60 days
after receiving noticeof theinvalidation or cancellation, submit to theregistry an amendment
of the Notice of Use which replacestheinvalid DER credit with avalid credit, identified by
its serial number.

If *all* the*[verification]* *verifications® of aDER credit that auser hasused *[is]* *are*
renderedinvalid pursuant toN.J.A.C. 7:27-30.10(f) or (h), the user shall, within 60 days after
receiving notice of the invalidation of the verification:

1 Ensure that a new Notice of Verification is submitted to the registry which verifies
the original DER credit; or

2. Submit to the registry an amendment of the Notice of Usewhich replacestheinvalid
DER credit with averified credit, identified by its serial number.

The Department may request aninterim cal culation to determine whether the user source's
use of credits, as of any dateduring the use period, has exceeded the maximum number of
credits, as set forth by the user in the Notice of Intent to Use. The user shall submit the
interim calculation to the Department within 15 days after receiving the Department's
request.

Any person who submits a Notice of Intent to Use to the registry shall, after the use period,

submit a Notice of Use, in accordance with N.JA.C. 7:27-30.16, even if the person
determines that no credits were used during the use period.
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(0) If apermittee wants more flexibility, with respect to applicable permit limits, thanisallowed
under the"permitinsurance” provisionsat N.J.A.C. 7:27-30.14(d) and (e), then the permittee
may apply to the Department for approval of a 15-year plan for the permittee's facility,
pursuant to N.J.S.A. 26:2C-9.2c(3).

7:27-30.13VOC and NO, credit use: computation of DER credits

@ A user shall calculate the following in accordance with this section and a quantification
protocol that satisfies the requirements of N.J.A.C. 7:27-30.24 and 30.25:

1 If the user isrequired to hold the full number of DER aredits needed for compliance
when aNotice of Intent to Useis submitted pursuant to N.J.A.C. 7:27-30.12(i) 1, the
number of credits that need to be held; and

2. The number of DER credits that were used during a use period.

(b) The number of DER credits that need to be held pursuant to N.J.A.C. 7:27-30.12(i)1 when
aNotice of Intent to Use is submitted shall be determined as follows:

1. Determine the maximum quantity of excess VOC or NO, emissions from the user
source, expressed in pounds, that may occur during the use period. The maximum
quantity of excess emissions shall be 100 percent of the increase in allowed
emissions (above the permit limit in the current permit) of the equipment or control
apparatus during the use period. This shall be determined in accordance with the
following formula:

EE = (CR-PL) (T)

where:

EE = the maximum quantity of excess emissions which may be
released during the use period, expressed in pounds of VOC
or NO, ;

*CR = the "celling rate” that is the maximum emission rate,

specified by the user in the Notice of Intent to Use
pursuant to N.J.A.C.7:27-30.14(d)1ii, which is allowed
duringtheuseperiod, expressed in thesameunitsasused
above for the permit limit;*
PL = the permit limit which *is currently in effect. This limit*
establishes the rate which is (in the absence of the use of
credits) the maximum allowable emission rate for the user
source, expressed inemissions per unit time. If thelimitinthe
permit is given in emissions per unit of time, the units used
for this rate shall be the same as are used in the permit;
otherwise, the limit in the permit shall be converted to and
expressed as pounds per hour;
the "ceiling rate," that is the maximum emission rate,
specified by the user in the Notice of Intent to Use pursuant

*[CR
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to N.JA.C.7:27-30.14(d)1ii allowed during the use period,
expressed in the same units as used above for the permit

limit;]* *and*

T = the *maximum* amount of time *[in]* *within* the use
period *which the equipment o control apparatus is

allowed to operate under itscurrently effective per mit*,

expressed in the same unitsfortimeasare used to expressthe

permit limit and the ceiling rate; *[and

iii. For any other use, the maximum quantity of excess emissions shall be the
maximum emission increase specified by the user in the Notice of Intent to

Use]*

If the use of VOC or NO, *[DER]* credits for compliance may result in increased
actual emissionsof VOC or NO, , respectively, from one or more emissions sources
other than the user source, located at the facility or offsite, add the quantity of those
potential VOC or NO, emission increases to the quantity of emission increases

established under (b)1 above; *and*

Convert the guantity of VOC or NO, emissionincreasesdetermined pursuant to (b)1
and 2 above to the number of DER credits that need to be held when a Notice of

Intent to Use is submitted as follows:

I Divide the quantity of emission increases calculated under (b)1 and 2 above,

expressed in pounds, by 100;

ii. If the user will submitthe complete Notice of Intent to Use late, increase the
quantity calculated under (b)3i above for such lateness in accordance with

N.JA.C. 7:27-30.15(b)* [3iii]*;

iii. If the user failsto hold thefull number of DER credits needed for compliance
by the day the Notice of Intent to Use is submitted, increase the quantity
calculated under (b)3i and ii above for such failure in accordance with

N.JA.C. *[7:27-30.12(i)3]* *7:27-30.12(i)5*:

iv. In order to ensurethat the requirement to retire 10 percent of the total number
of credits being used (or, if the use is a"permit insurance" use pursuant to
N.JA.C. 7:27-30.14(d) and (e), 20 percent of the total number of credits
used) for the benefit of the environment pursuant to N.J.A.C. 7:27-30.12(h)
is met, divide the result obtained under (b)3i through iii above by the

following:
Q) If the useisa"permit insurance" use, by 0.8; and

(2 Otherwise, by 0.9; and
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V. If the result obtained under (b)3iv above is a whole number, that is the
number of DER credits that need to be held when aNotice of Intent to Use
issubmitted; otherwiseround theresultup to the next highest whole number

to determine the number of DER credits that need to be held.

follows:

1

2.

Pursuant to (c)2 above, the number of DER credits that were used during a use peiod shall

For usessubject to N.J.A.C. 7:27-30.12(i) 1, where the full number of credits needed
for compliance is to be held when the Notice of Intent to Use is submitted, the

number of credits shall be determined in accordance with (b) above;

Otherwise, the number shall be determined in accordance with (d) below.

be determined asfollows:

1.

Determinethe quantity of emission increaseswhich needto be compensatedfor with

credits as follows:

i For use of credits to meet emission offset requirements under N.J.A.C.
7:27-30.14(g), the quantity shall be an amount that is equal, in emissions
value, to the emission offset requirement established in the permit pursuant

to N.JA.C. 7:27-18.3(d);

ii. For use of creditsfor adelay of testing under N.J.A.C. 7:27-30.14(a)*[6ii]*
*5ii*, where the permittee has not provided a waiver pursuant to N.J.A.C.
7:27-8.28(b) or 22.18(1), the quantity shall be 100 percent of the allowable
emissions of the equipment and/or control apparatus during the calendar
guarters identified pursuant to N.J.A.C. 7:27-30.14(a)*[6ii(1)]* *5ii(A)*.
This quantity shall be determined assuming that the emissions equal the
maximum allowed under the permit and that the activity level and/or hours

of operation are also the maximum allowed;

iii. For use of credits to compensate for excess NO, emissions during a MEG
alert pursuant to N.J.A.C. 7:27-30.14(b)1, the quantity shall be determined

pursuant to N.J.A.C. 7:27-19.24(b) and (c); and

iv. Otherwise, the quantity shall be determined by calculating the difference
between the user source's actual emissions and its baseline emissions, for
each interval within theuse period where this differenceis positive and then
summing thesedifferences. Thefollowing formuladescribesthe cal culation:

El = % [(Actual Emissions) - (Baseline Emissions)]
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where:

El = theemission increases which need to be compensatedfor with credits,
expressed in pounds of VOC or NO;

| = The number of intervals within the use period, where an interval is an
extent of time, within ause period, throughout which theuser source's
actual emissions exceed its baseline emissions. (In a case where
actual emissions continuously exceed baseline emissions throughout
the use period there shall be only one interval within the use period);

Actua Emissions = for a gven interval, the quantity of emissions that the
user source actually emitted during theinterval, expressed in pounds

of VOC or NO,;

Baseline Emissions = for a given interva, the quantity of
emissionsdetermined in accordance with (€) below, expressed in
pounds of VOC or NO;

If theuse of VOC or NO, DER creditsresulted inincreased actual emissionsof VOC
or NO, , respectively, from one or more emissi ons sources other than the user source,
located at the facility or offsite, add the quantity of those actua VOC or NO,
emissionincreasesto the quantity of emissionincreasesestablished under (d)1 above;

and

Convert the quantity of VOC or NO, emission increases determined pursuant to (d)1
and 2 above to the number of DER credits needed for compliance as follows:

v.]*

Divide the quantity of emission increases calculated under (d)1 and 2 above,
expressed in pounds, by 100;

If the user submitted acomplete Notice of Intent to Useto theregistry late,
increase the quantity calculated under (d)3i above for such lateness in
accordance with N.J.A.C. 7:27-30.15(b)3iii;

If the user failed to hold the full number of DER credits needed for
compliance by the day such holding is required pursuant to N.J.A.C.
7:27-30.12(i), for each day during theuse period that the shortfall continued,
triple the quantity calculated unde (d)3i and ii above for such lateness in
accordance with N.J.A.C. 7:27-30.12(i)3;

*[If the use is a Class 3 "permit insurance’ use, multiply the quantity
calculated under (d)3i through iii above by 1.5 in accordance with N.J.A.C.
7:27-30.14(e)3;

In order to ensurethat therequirement to retire 10 percent of the total number
of credits used for the benefit of the environment pursuant to N.J.A.C.
7:27-30.12(h) is met, divide the result obtained under (d)3i, ii *[,]* *and*
il *[and iv]* above by 0.9; and
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*[vi.]* *v.*If theresult obtained under *[(d)4v]* *(d)3iv* aboveisawhole number,
that is the number of DER credits needed for compliance; otherwise round
the result up to the next highest whole number to determine the number of
DER credits that were used during a use period.

The quantity of baseline emissions shall be determined as follows:

1.

Baseline emissions shall be zero for the additional hours of operation, if the use
entailsincreasing the user source'shoursof operation beyond the maximum hours of
operation specified in a permit; and

Otherwisebaseline emissions shall be the emissionsthat the user sourcewould have
emitted if:

I The user source's emissions rate equals the lowest alowable emission rate
applicable during the use period, minus a design margin; and

I. The user source'sactivity level and hours of operation are the lower of the
following:

(1) The design capacity of the *[emission]* *emissions® source; or

2 If applicadle, the maximum allowed under its permit.

If part of the use period falls within the ozone season and part outside the ozone season, a
user shall perform the calculationsin (b) and (c) above separately for these two portions of
the use period.

7:27-30.14 VOC and NO, credit use: required, authorized and prohibited uses

@

The owner or operator of an emissions source shall use VOC or NO, creditsfor compliance
if such useisrequired under another provision of thischapter. Required usesof DER credits
include:

1.

Pursuant to N.JA.C. 7:27-16.17(m), compensation for excess VOC emissions
authorized under an aternative VOC control plan submitted to the Department for
approval after August 2, 1996;

Pursuant to N.JA.C. 7:27-19.13(i), compensation for excess NO, emissions
authorized under an alternaive maximum allowable emission rate submitted to the
Department for approval after August 2, 1996;

Pursuant to N.J.A.C. 7:27-19.23, compensation for any emissions attributable to the

difference between the rate of NO, emissions established asalimit which isto be
attained under an innovative control technology plan approved pursuant to N.J.A.C.

129



*[5,

Please refer to the May 15, 2000 edition of the New Jersey Redister for the official text of this adoption.

7:27-19.23, and the actua rate of NO, emissions after the date set pursuant to
N.J.A.C. 7:27- 19.23(c)2v on which the innovative control technology isrequiredto
be constructed and/or installed and full compliance attained;

PursuanttoN.J.A.C. 7:27-19.24(c), compensation for NO, emissionsfromandectric
generating unit during a MEG dert that exceed the applicable pemit limit;

Pursuant to N.JA.C. 7:27-8.4(r) or 22.3(uu), compensation for the increase in
allowable emissions from equipment and/or control apparatus resulting from the
replacement of the BACT or LAER limit in the permit with aless stringent limit, or
the replacement with a less stringent limit of any limit in an approved permit to
reflect that the equipment and/or control apparatusincorporate advancesinthe art of
air pollution control pursuant to the requirements of N.JA.C. 7:27-8.4(d) or
22.35(a);]* and

*[6.]* *5.* PursuanttoN.J.A.C. 7:27-8.3(1) or *[22.3(vV)]* *22.3(uu)*, *[inadditionto any

penaltieswhichmay apply,]* compensation for afailureto performtimely testing of
the VOC and/or NO, emissions of equipment or control apparatus. *1f the testing
delay is not approved by the Department, this compensation isin addition to
any penalties which may apply.* This paragraph shall apply in cases where
testing* ,* required by adate established pursuant to N.J.A.C. 7:27-8 or 22 and/or the
applicable permit, or pursuant to a written request by the Department pursuant to
N.J.A.C. 7:27-8.4(f) or 8.7(f)*,* isnot performed *[by a date that ig* *within* 90
days after the *established* date *[by which the testing is required to be
performed]*. Determination of the amount of compensation shall be based on the
following:

I If the permittee has requested and obtained approval of the Department for
a delay in testing pursuant to N.JA.C. 7:27-8.28(a) or 22.18(k), if the
permittee haswaived itsright to assert that its emissions during the period of
delay were any dfferent than the emissions measured by the test when
performed (or, if applicable, the emissions calculated based on the
measurementstaken) pursuant to N.J.A.C. 7:27- 8.28(b) or 22.18(1), and if
the testing is performed on the original equipment or control apparatus (not
on replacement or reconstructed equipment or control apparatus which is
subsequently ingtal ed), the following apply:

(1) The permittee shall record the hours of operation of the equipment or
control apparatus from the date the testingwas originally required to
be performed urtil the date the teging is completed, and shall make
such records available to the Department upon request;

(2)  Theuse period shdl *be* determined as follows:

(A)  If the*[emission]* *emissions* sourceisanew or modified
source, the use period shdl begin on the date the new or
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3)

(4)

modified source commenced operating; otherwise, the use
period shall begin on the date by which the testing was
required to be performed;

(B)  Theuse period shall end on the earlier of the following: the
datethat thetesting is completed, or the date which isthe last
day of the one year period which begins the first day of the
use period;

The determination of the source's actual emissionsshall be based on
the result obtained from the testing, whenever the testing is
completed; and

The compensation shall be for emissions in excess of the applicable
permit limit, and the quantity of emission increases which need tobe
compensated for with creditsshall be cal culated pursuantto N.J.A.C.
7:27-30.13(d)iv;

Otherwi se, the fol lowing apply:

D

2)

3

The permittee shall deermine which cdendar quartersfall, in whole
or in part, in the period defined as follows:

(A)  Thefirst *[day of the period ig]* *calendar quarter isthe
calendar quarter which includes* the *[day]* *date* that
is 90 days after the day by which the testing was required to
be performed; and

(B) Thelast *[day of the period]* *calendar quarter* is*the
calendar quarter which includes* the earlier of the
following: the date that the testing is completed or the date
that isoneyear and 90 days after the day by which the testing
was required to be performed,;

The *initial* use period shall begin on the first day of the *[first]*
*calendar* quarter determined pursuant to *[(a)6ii(1)]*
* (@51 (A)(1)* above*[and]* *. Thefinal useperiod* shall end on
the *[date that the testing is completed]* *last day of the calendar
guarter determined pursuant to (a)5ii(A)(2) above. If the total
number of calendar quartersisfour or less, thecalendar quarters
may be combined into a single use period*; and

The compensation shall befor the source's allowable emissions, in
full, for al of the quarters determined pursuant to *[(a)6ii(1)]*
*(a)5ii(A)* above, and the quantity of emissionincreaseswhich need
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to be compensated for with credits shall be calculated pursuant to
N.J.A.C. 7:27-30.13(d)ii; but

iii. Notwithstanding *[(8)6i]* * (a)5i* andii above, no compensationisrequired
If the delay is at the request of the Department; and

*[7.]* *6.* Pursuant to N.J.A.C. 7:27-8.3() or *[22.3(vVv)]* *22.3(uu)*, in addition to any
penalties which may apply, compensation for an exceedance of a*VOC or NO *
permit limit which results from operation of equipment, if the permittee has failed
to install or operate a control apparatus required by a permit, or if the control
apparatus serving the equipment has broken down or is dysfunctional .

*[The]* * A* person may use DER aedits*, which havebeen verified in accor dancewith
N.J.A.C.7:27-30.10,* infull or partial settlement of amonetary penalty pursuanttoN.J.A.C.

*[7:27A-3]* *7:27A-3.10()*.

A person may use VOC or NO, credits to comply with an emission limit established under
this chapter, unlessthe useis prohibited by Federal or State law or is prohibited pursuant to
*[(]* *(g)* or *[(i)]* *(h)* below. Examples of authorized uses include:

1.-2.  (Nochange)

3. Compliance with a VOC content requirement for an architectural coating or for a
consumer or commercial product pursuant to N.J.A.C. 7:27-23 or 24; however, use
of DER credits does not relieve a person from responsibility for complying with the
Federal architectural coating requirements at 40 CFR Part 59, Subpart D;

4, Compliance with any VOC or NO, emissions limit established in a rule which
becomes operative on or after August 2, 1996, unlessthe use of DER creditsfor such
purpose is expressly prohibited;

5. Compliance with emission offset requirements under N.JA.C. 7:27-18, in
accordance with (g) below; and

6. For municipal waste combustors subject to 40 CFR Part 60, Subpart Cb, compliance
withthe NO, requirements edablished pursuart to that subpart. (Thisdoesnot apply
however to a Standard of Performance for New Stationary Sources (commonly
referred to as a New Source Performance Standard or NSPS) established under 42
U.S.C.§7411)

Notwithstanding any provision of N.J.A.C. 7:27-8 ar 22 tothe contrary, a permittee may use
VOC or NO, credits for "permit insurance” to comply *, respectively,* with a*[permit]*
*VOC or NO, emissions® limit *in a permit*. However, no permittee may impement a
permit insurance use, unlessthe use belongsto one of the classes of "permit insurance” uses
listed in () below and the following conditions are met:
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In the Notice of Intent to Use, in addition to meeting the requirements for such a
notice at N.JA.C. 7:27-30.15, the user shall include the following:

I Specify the length of the use period to be one, two, three, or four calendar
quarters;

ii. Specify the maximum VOC or NO, emission rate(that is, the "ceiling rate")
for the user source during the use period, given in emissions per unit time.
Thisrate shall be an enforceabl elimit which may not be exceeded during the
useperiod. For aClass 2 permit insurance use as described at (€)2 below, the
ceiling rate shall not exceed the corresponding permit limit proposed in the
pending permit application; and

iii. Include the statements required pursuant to N.J.A.C. 7:27- 30.15(d)13;

The Notice of Intent to Use is submitted as seven-day-notice in accordance with
N.J.A.C. *[7:27-30.19(h)]* *7:27-30.19(Q)*;

Morethan one"per mit insurance" usemay bei mpl emented concurrently at afaci lity;
however, theresultingincrease at thefacility in actual emissionsshall not exceed five
tons of VOC or 10 tons of NO, for al "permit insurance" uses combined, as
determined for any 12 month period,;

*[The use period for a Class 3 permit insurance use shall at a maximum be one year
from the date the initid use period begins.]* The duration of a*[Class 1 or Class
2]* permit insuranceuse shall *[also]* be limited to a maximum of one year unless:

i. One of the following apply:

Q) The permittee has obtained a permit modification or revision which
addresses the original reason permit insurance was needed, and the
subsequent use goes beyond the original purpose (that is, entails a
higher celling rate, a higher activity level, or more hours of
operation); or

2 The subsequent use is for a different purpose; or

ii. The maximum emission rate (that is, the "ceiling rate") specified in the
Noticeof Intent to Use pursuant to (d)1ii abovefor the subsequent useisless
than the rate at which an exceedance of the lowest allowable rate of
emissions of VOC and/or NO, , as applicable, for the equipment or control
apparatus would be defined as a high priority violation, pursuant to EPA's
"Timely and Appropriate (T&A) Enforcement Response to High Priority
Violations (HPVs)" guidance document;
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The number of DER credits used for compliance is the number of credits that is
required to be held when the Noticeof Intent to Useissubmitted. Thisisthe number
determined pursuant to N.J.A.C. 7:27- 30.13(b);

The use will not result in:

i. Emissions of an air contaminant not authorized to be emitted under the
existing (approved) permit; and

ii. Actua emissions of any air contaminant, other than the air contaminant
(VOC or NO,) emissions which is being compensated for with credits, at a
level which exceeds alimit in the permit for that air contaminant; and

The use is not one of the uses prohibited pursuant to (h) or (i) below.

(e) The classes of "permit insurance' uses are as fdlows:

1

A Class 1 "permit insurance”" use applies in cases where actual emissions from
existing equipment or control apparatus may exceed a permit limit due to achange
in operation, including, but not limited to, the use of a new raw material or the
increase in the source's activity level. A use shall belongto thisclassonly if:

I The permittee has not made any physical change to the equipment or control
apparatus for which a permit modification or revision is required; and

ii. One of the following apply at the time the Notice of Intent to Use is
submitted:

(1)  The permittee has not submitted a permit gpplication to the
Department for the change in operation; or

(2 The permittee has submitted a permit applicaion for the change in
operation, but the Department has not yet acted upon (approved or
disapproved) theapplication; *and*

A Class 2 "permit insurance" use applies in cases where a permittee has submitted
apermit application for aphysical changeto existing equipment or control apparaus
and has constructed and/or installed the change, but the Department has not yet
approved or disapproved the application; therefore *[there is no approved permit]*
*any new emissions* limit *[which applies]* *sought in the permit application
has not yet received Department approval*. Class2 "permit insurance” allowsa
permittee to operate the egquipment or control apparatus *in _accordance with
changes in the permit application* prior to the Depatment issuing the revised
permit. A user may use Class 2 "permit insurance” only if the user understands and
agreesthat if during the use period the user source'sactual VOC and/or NO, emission
rate exceeds the limit included in the revised permit, as eventually approved by the
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Department, the permittee shall be considered to have violated thelimit and may be
subject to penalties under N.JA.C. 7:27A-3 *[; and

A Class 3 "permit insurance" use applies in cases where testing shows that new or
modified equipment or control apparatus has faled to meet an emission limit in its
permit. Class 3 "permit insurance” allows a permittee to operate the equipment or
control apparatus, eventhough theactual V OC or NO, emissionsfrom the equipment
or control apparatus may exceed a limit (including but not limited to a BACT or
LAER limit, or a limit which reflects that the equipment or control apparatus
incorporates advancesin the art of air pollution control pursuant to the requirements
of N.JA.C. 7:27-8.4(d) or 22.35(a)). A credit surcharge of 1.5:1.0 is applicable to
aClass3"permitinsurance” use pursuant to N.J.A.C. 7:27-30.13(d)3iv, inlieu of the
emission source being subject to additional penalties for operating after the testing
failure. A useshall belong to thisclassonly if:

i. The new or modified equipment or control apparatus has been propely
constructed and/or installed;

ii. The new or modified equipment or control apparatus is being properly
operated and maintained; and

iii. The permitteeis expeditiously taking all reasonabl e steps needed to remedy
any discrepancy between the permit limit and the actual emissions from the
equipment or control apparatus]*.

*[(f) Theperson may use DER creditsaspart of an affirmative defense demonstrati on to show that
the person has taken all reasonable steps to minimize emissions.]*

*[(9)]* *(f)* A personmay useVOC or NO, creditsto complywith the emission off set requirements
of N.JA.C. 7:27-18. However, no person shall use credits to meet emission offset
requirements unless all of the following requirements are satisfied:

1

The generation and use of the DER credits meets all applicable requirements of 42
U.S.C. § 7503, 40 CFR 51.165(a), N.J.A.C. 7:27-18, and this subchapter, except as
follows:

i The permitteeisnot required to include in the emission offset demonstration
submitted with the permit application a representation that the emission
reductions on which the DER credits are based are permanent,
notwithstanding N.J.A.C. 7:27-18.3(e);

ii. The permittee is not required to hold the DER credits prior to using them,
notwithstanding N.J.A.C. 7:27-30.12(i);

ii. The permitteeis not required to have the DER creditsverified prior to using
them, notwithstanding N.J.A.C. 7:27-30.12(c); and
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iv. The permitteeis not required to submit a complete Notice of Use within 30
days after the end of each use period, notwithstanding N.J.A.C.

7:27-30.16(a);

The use is proposed in the permit application submitted pursuant to N.J.A.C.
7:27-18 and 22, and in addition to meeting the requirementsat N.J.A.C. 7:27-18(e),

the permit applicati on shall include the following:

i A draft initial Notice of Intent to Use is included in the permit application,
which includes the quantification protocols both for the generation of the

DER credits proposed to be used and for the proposed use; and

I. A demonstration tha the permit applicant will be able, by relyingon aseries
of consecutive temporary reductions, to obtain sufficient DER credits to

satisfy the need for creditsfor the shorter of the following periods:

Q) The period that the user proposes to use DER credits to meet

emission offset requirements; or

(2 The period that extends until the applicable primary standard

attainment date established under 42 U.S.C. § 7511(a); and

In the permit issued pursuant to N.JA.C. 7:27-22 and 18, the Department has
approved the use of DER credits to comply with the emission offset requirements,

and the approved permit includes thefollowing as enforceable conditions:

I The DER credits shall be generated during the use period in which they are

used;

I. Each year, the permittee shall submit a Notice of Intent to Use prior to the
beginning of the use period, in accordance with N.JA.C. 7:27-30.15. The
notice shall include a legally binding commitment from one or more DER
credit generatorsto generate the DER creditsneeded by the permittee for the
upcoming use period and to transfer those DER creditsto the user prior tothe

date the user's Notice of Useis due;

iii. The permittee shall continue to submit such a Notice of Intent to Use

pursuant to (g)3 above for the shortest of the following periods:

(1)  Thelife of the equipment;

2 Until credits which meet the standards for creditable emission
reductions at N.J.A.C. 7:27-18.5 are secured for use as emission

offsets; or

3 Until emission offset requirements no longer apply to the equipment;
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iv. The permittee shall submit each Notice of Intent to Use in accordance with
N.JA.C. 7:27-30.19;

V. For each use period, the permittee shall submit acomplete Notice of Use no
later than 120 days after the last day of the use period; and

Vi. The permittee shall hold the DER credits needed for compliance and ensure
that they are verified prior to the submission of the Notice of Use.

*[(h)]* *(9)* Theowner or operator of an emissionssourceshall not useVOC or NO, creditsfor any
of the following purposes:

1. To avoid the applicability of:

I The Federal requirementsfor review of new sources and modifications at 40
CFR 51, Subpart I, and/or the Stateemission offset requireamentsat N.J.A.C.
7:27-18;

ii. The Federal prevention of significant deterioration requirements at 40 CFR
52.21; or

ii. The Federa operating permit requirements at 40 CFR 70.

2. To comply withnew source performance standards (NSPS) under 42 U.S.C. § 7411,
lowest achievableemissionrate (LAER) standardsunder 42 U.S.C. 8 7503(a)(2), best
available control technology (BACT) standards under 42 U.S.C. 8§ 7475(a)(4),
standardsfor hazardous air pollutants (HAPs) under 42 U.S.C. § 7412, standardsfor
solid waste combustion under 42 U.S.C. § 7429 (except for a municipal waste
combustor subject to 40 CFR 60, Subpart Cb, using DER creditsfor compliancewith
NO, requirements pursuant to (b)6 aove), acid depasition control requirements
under 42 U.S.C. § 7651 through 76510, or requirements under N.J.A.C. 7:27- 8.12
for documentation of state of the art (SOTA) or under N.JA.C. 7:27-22.35 for
incorporation of advances in the art of air pollution control;

3.-5.  (No change)

6. To comply with ozone control standardsset under 42 U.S.C. 8§ 7511b, except for NO,
RACT or VOC RACT requirements set forth at N.J.A.C. 7:27-16 or 19;

7. To comply with the State prohibition of air pollution at N.J.A.C. 7:27- 5 or with the
similar requirements at N.J.A.C. 7:27-8.3(j) and at N.J.A.C. 7:27-22.16(Qg)8; or

8. To avoid having the facility becoming a "mgor facility," as defined & N.J.A.C.
7:.27-22.1.

*[(1)]* *(h)* A use of DER creditsis prohibited if it may result in any of the following:
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1 An increase in emissions (from the emissions source or from any other source at the
facility or off-site) of any HAP *from a level* which exceeds *the applicable
SOTA Threshold set forth in TableA or TableB at N.J.A.C. 7:27-8, Appendix
1, to a higher level. This SOTA Threshold level is* the de minimis level
designated for that HAP by the EPA pursuant to 42 U.S.C. § 7412(g). The de
minimislevels are as currently set forth in a proposed rule at 59 F.R. 15504 (April
1,1994). If theEPA adoptsafinal rule or publishesanew proposed ruleto designate
the de minimis levels, the Department will revise this paragraph through an
administrative correction pursuant to N.J.A.C. 1:30-2.7;

2. An increase in the source's emissions of a HAP from a level below the applicable
*[emission threshold]* *SOTA Threshold* set forth in Table *[C]* *A* or Table
*[D]* *B* at N.JA.C. 7:27-8, Appendix *[I]* *1*, to alevel above the threshold;
or

3. Anincrease in emissions of any air contaminant which would cause an exceedance
of an applicable limit, including a permit limit, except under the terms set forth for
such increases at N.J.A.C. 7:27-30*.14* (a)3 and *[5]* *4*, (b), (c)6 and (d).

Notwithstanding (e)3 above, the Department at its discretion may deny any specific use of
Class3"permitinsurance,” if the Department finds that such a use may cause aviolation of
N.J.A.C. 7:27-5, Prohibition of Air Pollution, or that the permittee hasviolated one or more
other provisions of the permit (in addition to exceeding the VOC or NO, limit). In suchcase
the Department shall so inform the permittee in writing and shall give its reasons for the
denia .J*

7:27-30.15 VOC and NO, credit use: Notice of Intent to Use

@

(b)

*[A]* *On and after June 6, 2000, a* user shall submit a Notice of Intent to Use in
accordancewiththissection, thegeneral noticerequirementsat N.J.A.C. 7:27-30.18, and the
requirementsfor submission of noticesat N.J.A.C. 7:27-30.19.* A Notice of Intent to Use
submitted prior to June 6, 2000 shall conform with the applicable requirements
promulgated on August 5, 1996, at 28 N.J.R. 3786(b).*

A complete Noticeof Intent to Use or amendment is due to the registry 30 days before the
first day of the use period. If the registry receives the complete notice late, then the number
of DER credits needed for the use shall be increasad as follows:

1 Determine the dates which fall within the 30-day period following the date the
complete noti ceisrece ved by theregisry;

2. Pursuant to N.JA.C. 7:27-30.13, determine the number of credits needed to

compensatefor the emissions which were emitted on the dateswithin the use period
which also fall within the 30-day period; and
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Multiply this number of credits by 1.5to determine the tatal number of credits that,
given the lateness of the submission, is required to be used for those dates.

Generd ly, aNoticeof Intent to Use shall apply to asingle*[emission]* * emissions* source.
However, a single Notice of Intent to Use may apply to any of the following groups of
sources, if the useis for compliance with a common regulatory requirement:

1.

4.

All *[emission]* *emissions* sources owned by a single person and subject to an
averaging plan approved by the Department pursuant to N.J.A.C. 7:27- 19.6;

A specified group of more than one stationary sources of the same type located at a
snglefacility;

Units of a product manufactured by a single person(including a motor vehiclefuel)
during their storage, distribution, and/or use; or

A fleet of motor vehicles.

A Notice of Intent to Use shall include the foll owing:

1

The name and address of the user, the user's type of business (for example, electric
utility or architectural coating manufacturer), and other pertinent identifying
information including the name and telephone number of a contact person;

For the user source(s), the identifying information ecified aa N.JA.C.
7:27-30.18(d);

Therequirementsin thelaw, regulation, permit, or order with which theuser intends
to comply through the use of DER credits, together with an explanation asto why the
user is using credits to comply with these requirements (such as, because it isa
cost-effective alternative to installing new control apparatus, or because control
apparatus required by a permit has not yet been installed);

The month, day, and year of thefirst and last dates of the use period;

The following quantification protocol (or, if a protocol approved by EPA or the
Department shall be used, citation of the protocol):

I If theuseisonewherethefull number of DER credits needed for compliance
isrequired to be hdd when aNotice of Intent to Useis submitted pursuart to
N.J.A.C. 7:27-30.12(i)1, the protocol used to calculate the number of DER
credits that need to be held; or

ii. Otherwise, the protocol that will be used in the Notice of Useto calculatethe
number of DER credits used;
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If the use is one where the full number of DER credits needed for compliance is
required to be held when aNotice of Intent to Useis submitted pursuanttoN.J.A.C.
7:27-30.12(i)1, the following:

I The maximum quantity of excess emissions calculated pursuantto N.J.A.C.
7:27-30.13(b)1, both for the 0zone season and for the use period as awhole;

ii. The number of VOC credits or NO, credits to be needed for the use
calculated pursuant to N.JA.C. 7:27-30.13(b); and the number of VOC
creditsor NO, credits held for the use, with the number for the 0zone season
and for the use period as awhole given separately; and

ii. For each DER credit held for the use, itsserial number, the location where
the DER credit was generated, and a statement as to whether the credit was
generated during the 0zone season or outsidethe ozone season, withthe DER
credits of each type (VOC or NO, ) generated during the ozone season and
outside the ozone season listed separately; and

iv. All supporting documentation required to be submitted with the * [notice]*
*Notice of Intent to Use* pursuant to the quantification protocol specified
pursuant to (d)5i above (the documentation shall, at a minimum, conform
with N.J.A.C. 7:27- 30.25);

If the useis one where the full number of DER credits needed for compliance is not
required to be held when aNotice of Intent to Use is submitted pursuant to N.J.A.C.
7:27-30.12(i)1, an estimate of the maximum number of DER creditsthat will be used
during the use period;

If theuse of *DER* credits may *r easonably be expected to* result inan increase,
de minimisor otherwise inthe actual emissionsof any HAP, *either at thefacility
or off-site,* the name of the HAP specie(s) that may haveincreased emissions and
the maximum amount of the increase, together with specification as to whether the
increaseis expected from the user source, from other source(s) at the facility, and/or
from source(s) off-site;

If the useis one of the "permit insurance” useslisted at N.J.A.C. 7:27-30.14(¢), the
items required pursuant to N.J.A.C. 7:27- 30.14(d)1,

If the use iscompliance with the emission offset requirementsof N.J.A.C. 7:27-18,
the legally binding commitment required pursuant to N.J.A.C. 7:27-30.14(9)3ii;

The following statements:

I Theintended use is not prohibited under this subchapter or other provisions
of law; and
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ii. The quantification protocol to be used in the Notice of Use to calculate the
number of DER credits used with the notice meets the requirements of
N.J.A.C. 7:27-30.24 and 30.25;

If the use is one where the ful number of DER credits needed for compliance is
required to be held when aNotice of Intent to Useis submitted pursuant to N.J.A.C.
7:27-30.12(i)1, the following statements:

I All caculations relied on in the notice, including, but not limited to,
quantification of the number of DER creditsthat need to be held when the
Noticeof Intentto Useissubmitted, have been perfarmed in accordancewith
N.JA.C. 7:27-30.13 and with a quantification protocol that meets the
requirements of N.J.A.C. 7:27-30.24 and 30.25;

ii. For this use, the user holds the number of NO, DER credits or VOC DER
credits that the user is required to hold, as determined in accordance with
N.J.A.C. 7:27-30.13(b), both for the ozone season and for the use period as
awhole, and will continue to hold these credits until the Notice of Use is
submitted; and

iii. The maximum number of NO, DER creditsor VOC DER creditsthat will be
used during the use period pursuant to this notice will not exceed, during
either the ozone season or the use period asawhole, the number of creditsthe
user is required to hold when this notice is submitted, as deteemined in
accordance with N.J.A.C. 7:27-30.13(b);

If the useis one of the "permit insurance uses” listed at N.J.A.C. 7:27-30.14(€), the
following statements:

I Theusewill not cause"air pollution™ pursuant toN.J.A.C. 7:27- 5, including,
but not limited to, unreasonabl e emission of odors, acid droplets, ormaterials
that cause spotting; and

ii. The user source's actual emission rate will not exceed the ceiling rate,
specified pursuant to N.JA.C. 7:27-30.14(d)1ii, at any time during the use
period;

If the use is for compliance with emission offset requirements pursuant to N.J.A.C.

7:27-30.14(Q), a statement that the use is approved in the permit issued pursuant to

N.J.A.C. 7:27-22 and 18, together with the log number of the permit in which the

approval is set forth;

Any other information required pursuant to N.J.A.C. 7:27- 30.18(c); and

The certification by the user asrequired at N.J.A.C. 7:27- 30.18(g).
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Notwithstanding (a) above, if aperson isusing DER credits for any of the following, such
person is not required to submit a Notice of Intent to Use:

1. A person using creditsin full or partial settlement of amonetary penalty pursuant to
N.J.A.C. 7:27-30.14(b) dueto past emission exceedances, however, thisexemption
from Notice of Intent to Use requirements does not apply if the settlement is for
future exceedances; *and*

*[2. A person using credits as part of an affirmative defense demonstration pursuant to
N.JA.C. 7:27-30.14(f); and]*

*[3.]* *2.* A person compensating for NO, emissions in excess of the applicable permit
limit from an electric generating unit during a MEG alert, pursuant to N.JA.C.
7:27-19.24(c).

7:27-30.16 VOC and NO, credit use: Notice of Use

(@

(b)

Within 30 days after the end of each use period, the user shall submit a complete Notice of
Use*. |f thecorrespondingNotice of I ntent to Use was submitted totheregistry on or
after June 6, 2000, the Notice of Use shall besubmitted* in accordance with this section,
the general noticerequirementsat N.J.A.C. 7:27-30.18, and the requirementsfor submission
of notices at N.JA.C. 7:27-30.19. *If the corresponding Notice of Intent to Use was
submitted to thereqgistry prior to June 6, 2000, the Notice of Use shall be submitted in
accor dance with the applicable requirements promulgated on August 5, 1996, at 28
N.J.R. 3786(b).*

A Notice of Use shdll include the following:

1 For each item of information set forth pursuant to N.J.A.C. 7:27-30.15(d)1 through
6 in the Notice of Intent to Use (or subsequent amendment thereto), either
confirmation that the information is still correct; or the corrected information,
together with the basis therefor;

2. The number of VOC credits and the number of NO, credits that have been used,
determined as fdlows:

i If theuseisonewherethefull number of DER credits needed for compliance
isrequired to be hdd when aNaotice of Intent to Useis submitted pursuarnt to
N.J.A.C.7:27-30.12(i)1, thenumber shall be determined pursuanttoN.J.A.C.
7:27-30.13(b) and shall bethe creditsidentified in the Noticeof Intent to Use
pursuant to N.J.A.C. 7:27-30.15(d)6iii; and

ii. Otherwise, the number shall be determined pursuant to N.JA.C.
7:27-30.13(c);
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For each DER credit being used pursuant to (b)2ii above, its serial nhumber, the
location where the DER credit was generated, whether it was generated during the
0zone season or outside the ozone season, with the DER credits used for ozone
season compliance listed separ ately;

If the useresulted in an increase in the actual emissions of any HAP, the name of the
HAP specig(s) that had increased emissions and the amount of the increase, de
minimisor otherwise, together with specification asto whether theincreasewasfrom
the generator source, from other source(s) at the facility, and/or from sourcg(s)
off-site;

The following demonstrations:

i. A demonstration that the required number of DER credits were held by the
day they wererequired to be held, pursuant to N.J.A.C. 7:27- 30.12(i); and

ii. If the useisonewherethefull number of DER credits needed for compliance
isrequired to be hdd when aNotice of Intent to Useis submitted pursuart to
N.JA.C. 7:27-30.12(i)1, ademonstration that actual emissions of VOC or
NO, during the use period, both for the ozone season and for the use period
as a whole, did not exceed the maximum quantity of excess emissions
caculated in the Notice of Intent to Use, pursuiant to N.JA.C.
7:27-30.13(b)1;

If the useisone of the "permit insurance” useslisted at N.J.A.C. 7:27-30.14(e), the
following additional demonstrations:

i A demonstration that the actual emission rate at no time during the use period
exceeded the "celling rate" specified in the Notice of Intent to Use; and

ii. A demonstration that the emission increase resulting from the use, together
with the emission increases resulting from any other "permit insurance” uses
that were simultaneously implemented at the facility did not exceed fivetons
of VOC or 10tonsof NO, , during any 12 month period. Such demonstration
shall be based on cal cul ation of actual emissions, using the methods s forth
at N.JA.C. 7:27-30.13(c)2i and ii;

All supporting documentation required to be submitted with the Natice of Use
pursuant to the approved quantification protocol which, & aminimum, shall conform
with N.JA.C. 7:27-30.25;

The following statements:

i The use of DER credits has been carried out in accordance with this
subchapter and all other applicable provisions of law;
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All calculations relied on in the notice have been performed in accordance
with N.JA.C. 7:27-30.13 and with the quantification protocol specified
pursuant to N.J.A.C. 7:27-30.15(d)5 in the correspond ng Notice of Intent to
Usg,

All supporting documentation required to be submitted with the notice
pursuant to the approved quantification protocol or under N.J.A.C.
7:27-30.25 isenclosed; and

Theinformation in theregistry and in the user's own recordsindicate that the
DER Credits used have not been previously used, retired, canceled, or found
invalid by the Department or EPA;

0. Any other information required pursuant to N.J.A.C. 7:27- 30.18(c); and

10.  The certification by the user asrequired at N.J.A.C. 7:27- 30.18(e).

For a use exempted, pursuant to N.J.A.C. 7:27-30.15(e), from the requirement to submit a
Notice of Intent to Use, the Notice of Use shall meet the requirementsin (b) above, except

asfollows:

1. For a person using credits in full or partial settlement of a monetary penalty, the
following apply:

Inlieu of (b)1 above, the Notice of Useshall includetheinformation required
atN.J.A.C.7:27-30.15(d)1 through 3; however, therequirementsof N.J.A.C.
7:27-30.15(d)4 through 6 shall not apply;

In lieu of (b)2 above, the Notice of Use shall include the number of VOC
creditsand the number of NO, credits agreed to by the Department's Office
of Air and Environmental Quality Compliance and Enforcement;

Inlieu of (b)3 above, the Notice of Use shall give the serial number of each
DER credit being used;

The requirements of (b)4 through 7, and (b)8ii and iii, shall not apply; and

The Notice of Use shal include the log number(s) of the enforcement
action(s) for which the DER credits are being used; and

2. For aperson using aedits* [aspart of an affirmative defensedemonstration pursuant,
or for a person compensating]* *to compensater for excess NO, emissions during
aMEG det, thefol lowing apply:
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I Inlieu of (b)1above, the Noticeof Use shall includetheinformation required
atN.J.A.C.7:27-30.15(d)1 through 5; however, therequirementsof N.J.A.C.
7:27-30.15(d)6 shall not apply; and

ii. The requirements of (b)5 and 6 sha | not gpply.

(d) Submission of aNotice of Useshall constituteaconfirmation that the DER creditsidentified

pursuant to (b)2 above have been used. These credits shall not subsequently be traded,
retired, or used.

7:27-30.17 GHG credit use (Resa ved)

7:27-30.18 General notice requirements

@ This section establishes general requirements for any of the following notices submitted
pursuant to this subchapter:

1. A Notice of Generation pursuant to N.J.A.C. 7:27-30.7;
2. A Notice of Transfer pursuant to N.J.A.C. 7:27-30.9;
3. A Notice of Verification pursuant to N.J.A.C. 7:27-30.10;
4. A Notice of Retirement pursuant to N.J.A.C. 7:27-30.11.
5. A Notice of Intent to Use pursuant to N.J.A.C. 7:27-30.15; and
6. A Notice of Use pursuant to N.J.A.C. 7:27-30.16.
(b) A person submitting anoti ce shal submit the notice on a form obta ned from the registry.

(© In each notice, the person submitting a notice shall indude the following information, as
applicable:

1 The items specified at N.J.A.C. 7:27-30.7, 30.9, 30.10, 30.11, 30.15 or 30.16, as
applicable; and

2. The name and telephone number of the contact person who will provide, to any
person who may request it, the opportunity to inspect a copy of the notice and/or any
supporting documentation required for the notice or relied on pursuant to the
quantification protocol.
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In a Notice of Generation, a Notice of Intent to Use, or (if applicable) a Notice of Use, the
generator or user shall include for the generator or user source(s) the following identifying
information:

1.

If the source(s) is a stationary source or agroup of stationary sources at afacility, a
description of the source, including any applicabl eidentifying numbers(for example,
plant ID number, a stack ID number, and/or a permit ID number); and the address
and county of the source, including specification of where it islocated within the
facility; or

If the source(s) isamobile source, anonroad source, or agroup of stationary sources
at various|ocations adescription of the source, including any applicableidentifying
numbers (for example, vehicle ID number); and the county(s) (and if feasible the
specific locations) where the source(s) are operated.

Except pursuant to (f) and (g) below, any person who submits a notice or an amendment
thereto pursuant to this subchapter shall include, as an integral part of the notice or
amendment, the following two-part certification:

1.

A certification, signed by the individual or individuals (including any consultants)
with direct knowledge of and responsibility for the information contained in the
certified document. The certification shall state:
"| certify under penalty of law that | believetheinformation provided
inthisdocument istrue, accurate and complete. | amawarethat there
are significant civil and criminal pendties, including the possibility
of fine or imprisonment or both, for submitting false, inaccurate or
incompl ete information.”

A certification signed by a responsible official, as defined at N.JA.C. 7:27-1.4,
which states:
"| certify under penalty of law that | have personally examined and
am familiar with the information submitted in this document and all
attached documents and, based on my inquiry of those individuals
immediately responsiblefor obtaining the information, | believe that
the submitted information istrue, accurate and complete. | am aware
that there are significant civil and criminal penalties, including the
possibility of fine or imprisonment or both, for submitting false,
inaccurate or incomplete information.”

The certification at (€)2 above shall not be required if the individual required to sign the
certification in (€)1 above is the same individual required to sign the certification in (€)2

above.

Instead of using the certification given at (€) above, a prospective usa of DER credits shall
certify aNotice of Intent to Use, or an anendment thereto as follows:
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"I certify under penalty of law that | believe the information provided in this
Notice of Intent to Useistrue, accurate and complete. For those portions of
theinformation in this Notice that are based on estimates, those estimatesare
the result of good faith application of sound professional judgment, using
techniques, factors, or calculations approved by the Department or EPA or
generally accepted inthetrade. | am awarethat thereare significant civil and
criminal penalties, including fines or imprisonment or both, for submitting
false, inaccurate or incomplete information.”

If after submitting a notice, the person submitting the notice determines that the notice
includes an error, that person shall timely correct the error through the amendment
proceduresset forthat N.J.A.C. 7:27- 30.20. A generator isnot relieved of thisrequirement,
even if the credits covered by a Notice of Generation have been verified and the error was
not detected by the verifier.

7:27-30.19 Submission of notices

@

(b)

(©

A person submitting a notice pursuant to this subchapter shall submit the notice on paper to
theregistry at the addressgivenat N.J.A.C. 7:27- 30.8(b). The person shall at thesametime
also make al other submittals required in this section.

A person who submitsaNotice of Generation, Notice of Intent to Use, or Notice of Use, and
each amendment thereof, shall aso submit a complete electronic copy of the notice or
amendment to the registry at http://www.omet.com. A complete copy shall include all
supporting documentation required pursuant to N.J.A.C. 7:27-30.25(b).

A user shall also submit on paper a copy of each Notice of Use to the Department at the
applicable address(es) listed below:

1 If the user source is located in Mercer, Middlesex, Monmouth, Ocean, or Union
County:
Department of Environmental Protection
Central Regional Office
Air and Environmental Quality Compliance & Enforcement
Horizon Center, PO Box 407
Robbinsville, NJ 08625-0407

2. If the user sourceislocated in Bergen, Essex, or Hudson County:
Department of Environmental Protection
Metropolitan Regiona Office
Air and Environmental Quality Compliance & Enforcement
2 Babcock Place
West Orange, NJ 07052-5504
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If the user source is located in Hunterdon, Morris, Passaic, Somerset, Sussex, or
Warren County:

Department of Environmental Protection

Northern Regional Office

Air and Environmental Quality Compliance & Enforcement
1259 Route 46 East, Building 2

Parsippany-Troy Hills, NJ 07054-4191

If the user source is located in Atlantic, Burlington, Camden, Cape May,
Cumberl and, Gloucester, or Salem County:

Department of Environmental Protection

Southern Regional Office

Air and Environmental Quality Compliance & Enforcement
One Port Center

2 Riverside Drive, Suite 201

Camden, NJ 08102

*[(d) A user who is submitti ng a copy of aNotice of Use to the Department in accordance with ()
above shall submit, with the Notice of Use, a copy of the following documents:

1

2.

A copy of the Notice of Intent to Use;

For each credit that was not generated by the user, a copy of the Noticeof Transfer
that conveyed that credit to the user; and

For each batch and partial batch of DER creditsthat was used, copy of the documents
required to be provided to atransferee pursuant to N.J.A.C. 7:27-30.9(b)]*.

*[(e)]* *(d)* A permittee who generates DER credits through a mobile source *[emission
reduction]* *gener ation* strategy shall additionally submit theNotice of Generation to the

following:

1.

2.

To the New Jersey Department of Transportation at the following address:

Transportation Systems Planning
Department of Transportation

1035 Parkway Avenue

Main Office Building

PO Box 600

Trenton, NJ 08625-0600

Attn: Mobile Source Credit Generation

And to the following, as applicable:

If the generator source is located in Bergen, Essex, Hudson, Hunterdon,
Middlesex, Monmouth, Morris, Ocean, Passaic, Somelrset, Sussex, Union
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County, or Warren, to the executive director of the North Jersey
Transportation Planning Authority (NJTPA) at the following address:
North Jersey Transportation Planning Authority (NJTPA)
One Newark Center, 17th Floor
Newark, NJ 07102

If the user source is located in Burlington, Camden, Gloucester, or Mercer
County, to the executive director of the Delaware Valley Regional Planning
Commission (DVRPC) at the following address:

Delaware Valley Regional Planning Commission (DV RPC)

Bourse Building

111 South Independence Mall East

Philadelphia, PA 19106

If the user source is located in Atlantic, Cape May, Cumberland, or Salem
County, to the executive director of the South Jersey TranspOortation
Planning Organization (SJTPO) at thefollowing address:

South Jersey Transportation Planning Organization (SJTPO)

18 N. East Avenue

Vineland, NJ 08360

*[(H)]* *(e)* A permitteewho generates DER credi tsthrough conversion of emission offsetsto DER
creditspursuanttoN.J.A.C. 7:27-30.27(a) shall additionally submit the Notice of Generation
to the emission offset bank at the address given at N.JA.C. 7:27-18.8(a).

*[(9)]* *(f)* A permitteewho intendstouse DER creditsto meet emission offse requirements shdl
additionally submit the Notice of Intent to Useto theaddresslisted inN.J.A.C. 7:27-18.8(a).

*[(h)]* *(g)* If ause entails an increasein the actual emissions of any air contami nant (incl uding,
but not limited to, any "permitinsurance” uselistedat N.J.A.C. 7:27-30.14(d) *[use]*), *and
if submission of aNoticeof Intentto Useisrequired pursuant toN.J.A.C. 7:27-30.15.*

the permittee shal additi onally:

1.

At least seven days before the use period commences, submit a complete Notice of
Intent to Use asaseven-day-notice, pursuant toN.J.A.C. 7:27-8.20(b)3or 22.22(d)2,
as applicable, tothe following address:

Department of Environmental Protection
Air QualityRegulation Program

PO Box 027

Trenton, New Jersey 08625-0027

Attn. OMET/Seven-day-notice

If the user source is subject to the preconstruction permit requirements a N.J.A.C.
7:27-8, submit the service fee required for aseven-day-notice change at N.J.A.C.
7:27-8.6 to the address given at N.J.A.C. 7:27-8.6(Q).

149



Please refer to the May 15, 2000 edition of the New Jersey Redister for the official text of this adoption.

*[(D]* *(h)* At least 30 days before the use period commences, if the user source islocated within

100 kilometers of Edwin B. Forsythe National Wildlife Refuge *[(see Appendix C for a
delineation of this area)]*, the user shall additionally submit the Notice of Intent to Use to
the Federal Land Manager*. For the convenience of persons submitting notices, a
delineation of thisarea may befound in Appendix C; however if thereisadiscrepancy
between the size or location of thisarea given in Appendix C and the size or location
given for thisareain the Federal Register, the Federal Register shall take precedence.
The notice shall be submitted to the Federal Land Manager* at the following address:

*M*

Air Quality Branch

United States Fish and Wildlife Service
PO Box 25287

L akewood, Colorado 80225

7:27-30.20 Amendment of notices

@

(b)

(©

A person who has submitted aNoticeto the registry may subsequently submit to theregistry
an amendment to thenotice for the fdlowing purposes

1. To correct an error in the notice; or

2. Toreflect amaterial change inany of theinformation, statements or certification in
the notice or in any of the supporting documentation included with the notice.

An amendment shall indude specification of the notice being amended, the information
being amended, the corrected or changed information, an explanationof why itisappropriate
to change this information, and the same certification as is required for the notice being
amended.

Notwithstanding (@) above, none of the following may be amended:

1. For any notice, the*[identity of the person whoissubmitting the notice (for example,
for aNotice of Generation, the generator)]* *name of the person (i.e., generator,
transferor, transferee, verifier, user, or retirer as applicable) except in the
following case:

i. Theperson haslegally changed its name; or it has merged into or been

consolidated with another entity, such that thesuccessor entity isknown
by a different name; and

ii. The renamed person or successor entity documents to the Department

itsassumption of all liability for thenoticeand theinfor mation set forth
therein*;
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For a Notice of Generation, the generator source(s) and the dates of the generation
period;

For a Notice of Intent to Use, the foll owing:

I For any use, theuser source(s); thefirst day of the use period; the maximum
number of DER credits that may be used during the use period, both for the
ozone season or during the use period as a whole; and the specific DER
credits being held for the use (identified by their serial numbers); and

ii. For apermit insurance use, the last day of the use period, and the maximum
emission rate (that is, the ceiling rate); and

For a Notice of Retirement, the number of credits retired (this number may neither
be increased nor decreased).

7:27-30.21 Geog aphic scope of trading

(@
(b)

(©)

A VOC or NO, credit generated in New Jersey may be used anywhere in New Jersey.

A DER credit generated outside New Jersey may be used in New Jersey only if:

1.

Theair pollution control agency of the state where the generator source islocated is
duly authorized to enter into awritten agreement with the Department pertaning to
interstate trading of credits;

The Department and the authorized air pollution control agency of the other state
have entered into a written agreement that addresses the items listed in (c) below;
and

The generator source is located as follows:

I For a NO, credit, the generator source is located either to the west and/or
south of New Jersey or in the same nonattainment areaastheuser source; or

ii. For aVOC credit, the generator source and the user source are locatedin the
same nonattainment area.

Any written agreement authorizing interstate trading of DER credits shall address the
following:

1.

Interstate credit tracking procedures that ensure that the Department has reliable
access, at aminimum, to information pertai ning to the f ollowing:

I Each use in another state of a DER credit generated in New Jersey; and
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ii. The generation in another state of a DER credit used in New Jersey;

2. If the other state lies south and/or west of New Jersey, concurrence that no DER
creditsgenerated in New Jersey may be usedin the other state, unless the generator
source and the user source are located in the same interstate nonattainment area;

*[and]*

3. Provision that, upon the Department's request, the other state's air pollution control
agency will providethe Department with al information and documentation required
to be submitted to that agency for usein that state of a DER credit generated in New
Jersey, or pertaining to generationin that state of a DER credit used (or to be used)
inNew Jersey *; and

4. Consistency with applicablefeder al laws, rules, and policies. The Department

(d)

shall not enter into any agreement for inter statetrading unless the agr eement
satisfiesall applicablerequirementsestablished by the EPA for interstate DER
trading agreements*.

A written agreement authorizing interstate trading of DER credits may include provisions
authorizing credit verifications performed under the auspices of the other state to be
recognized in New Jersey. Thiswould relieve any person using a credit in New Jersey that
has been verified under the other state's procedures from the requirement to also havethe
credit verified, pursuant to N.J.A.C. 7:27-30.10, by aNew Jersey verifier. The Department
will not, however, enter into an agreement with another state that includes such aprovision
unless the Department is satisfied that the other state's verification procedures are
substantially equivalent to New Jersey's.

7:27-30.22 Recar dkeeping

@

For each batch of DER credits generated, the generator shall retain the following records
until five years after the last Notice of Use or Notice of Retirement is submitted to the
registry, reflecting that all DER credits in the batch (not including any that have been
canceled or found to be invalid) have been used or voluntarily retired; the generator shdl
provide such records to the Department within 15 days after receiving a request from the
Department:

1 The Noticeof Generation and any amendment thereto; and

2. All data and other records relevant to documenting the generation of the DER
credits, as required pursuant to N.J.A.C. 7:27- 30.25(c); and

3. Any Notice of Invalidation for a credit in the batch.
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For each DER credit used, the user shall retain thefollowing recordsuntil five years after the
end of the use period, and shall provide such recordsto the Department within 15 days after
receiving arequest from the Department:

1. The Notice of Generation, the Notice of Intent to Use the Notice(s) of Verification,
each Notice of Transfer which documentsthat the credits used were conveyed to the
user, the Noticeof Use, and any amendments to any of these notices,

2. All data and other records relevant to documenting the generation and use of the
DER credit(s), as required pursuant to N.J.A.C. 7:27-30.25(c); and

3. If applicable, any noticethat acredit that was used was subsequently cancel ed, or that
the EPA or the Department hasfound a DER credit used by the user to be invalid;
together with the record of replacement of such credits pursuant to N.JA.C.
7:27-30.12(k).

If the generator source or user sourceisastationary source, the generator or user shall retain
at the facility where the generator source or user source is located the records required
pursuant to (a) or (b) above.

Within 15 days after receiving a request from the Degpartment, a generator, user or verifier
shall submit to the Department information which the Department findsreasonably necessary
to determine if the generation, verification, proposed use, or use of DER credits complies
with thischapter and all applicable State and federal lawsandregulations. Thisinformation
includes, but is not limited to, copies of any notice required to be submitted to the registry
under this subchapter, dl supporting documentation required by the quantification protocol
used or by N.J.A.C. 7:27-30.25.

The operator of the registry shall retain records of any notifications provided to users
pursuant to N.J.A.C. 7:27-30.8(h) until fiveyearsafter all DER creditsin any affected batch
(that are not canceled or found to be invalid) are used or voluntarily retired.

7:27-30.23 Public availability

@

All information submitted to the Department or the registry under this subchapter and any
supporting documentation required to beretained by agenerator or user pursuant to N.J.A.C.
7:27-30.25 isapublic record under N.J.S.A. 47:1A-2. Toinspect, copy or obtain acopy of
any public record held by the registry, a person shall submit arequest to the registry at the
address listed in N.JA.C. 7:27-30.8(b). To inspect, copy or obtan a copy of any public
record held by the Department, a person shall submit arequest to:

Department of Environmental Protection

Office of Legal Affairs

Attention: Public Records Requests

401 East State Street

PO Box 402
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Trenton, New Jersey 08625-0402

A generator or user shall make dl notices and amendments thereto, as well as any required
supporting documentation, available for inspection to any person who requestsit.

7:27-30.24 Standards for quantification protocols

@

(b)

(©)

Each generator or user shall use aquantification protocol that conformswith thissection and
content requirementsfor quantification protocolsat N.J.A.C. 7:27-30.25. A generator or user
shall follow the protocol to perform the quantifications required for a Notice of Generation,
a Notice of Intent to Use, or a Notice of Use. The generator or user shall demonstrate
conformance with the protocol to show that the number of DER credits generated or needed
for compliance has been properly calculated.

A generator shall use a given protocol only if it applies to the generator source and to the
specific *generation* strategy implemented to reduce emissions. A user shall use agiven
protocol only if it appliesto the user source and to the specific use.

A quantification protocol shall not be found acceptable by the Department or a verifier
unless:

1. The methods and guidance it sets forth conform with all applicable guidance issued
by the EPA. If applicable EPA-approved measurement, testing and monitoring
methods are available, the protocol shall specify that these methods shall be used;

2. Themethod it prescribes for cal culating the number of DER credits generated or the
number of DER credits needed for compliance has sufficient detail so as to enable
the Department, a verifier, or the EPA to evaluate the validity of the calculation;
*M*

3. The protocol requires that the data on which each calculation is based are the most
representative, accurate, current, and reliable data available. *[1f agenerator or user
hasactual emissionsdaaavailable, theprotocol shall specify that agenerator or user
shall use this datain the calculation, as applicable, rather than imputed or estimated
amounts; and]* *Therefore, for emissions data:

I.* If agenerator or user *[has]* *would have* actual emissionsdataavailable,

the protocol shall specify that a generator or user shall use this data in the
calculation, as applicable, rather than imputed or estimated amounts; *and*

*[4.]* *1i.* For astationary source, *the Department has prepared guidance to
assist in selecting* the technique(s) *to be* required by the protocol to
measure and quantify actual emissions*[shall be sel ected in accordance with
N.J.A.C.7:27-30.26]*. * Thisguidancedocument isentitled “ Hierar chies
of Quantification Techniques,” and a copy of this guidance document

154



(d)

(€)

(f)

(9)

Please refer to the May 15, 2000 edition of the New Jersey Redister for the official text of this adoption.

may be obtained in accordance with (j) below. This guidance may be
used to help select the technique(s) to be used for measuring and
quantifyingactual emissions. However , following thisguidancewill not
necessarily, in all cases,lead toidentifyingthetechnique(s) which arethe
most accur ate and reliable technique(s) available. In such a case the
guidance shall not befollowed, and thetechnique(s) which arethe most
accurate and reliable technique(s) available shall be selected for
inclusion in the protoool.*

If the EPA has approved a quantification protocol that is applicable and that meets the
requirements of N.J.A.C. 7:27-30.25, the generator or user shall use:

1 The EPA-approved protocol; or

2. An alternate quantification protocol that deviatesfrom the EPA- approved protocol,
but meets the requirements of N.J.A.C. 7:27-30.25 and has been approved by EPA
prior to the generator's submission of the Notice of Generation or the user's
submission of the Notice of Intent to Use.

If the EPA has approved a quantification protocol that is applicable, but does not addressall
the requirements of N.J.A.C. 7:27-30.25, the generator or user shall use a quantification
protocol that both meetsthe requirements of N.J.A.C. 7:27-30.25 and also incorporates one
of the foll owing:

1. The EPA-approved protocol; or

2. Alternateelementsthat deviate from the EPA-approved quantification protocol, but
that have been approved by EPA prior to the generator's submission of the Notice of
Generation or the user's submission of the Notice of Intent to Use.

If the EPA has not approved aquantification protocol that isapplicable, the generator or user
shall use:

1 A protocol approved by the Department and made available pursuant to (h) below;
or

2. Another protocol that meetstherequirementsof N.J.A.C. 7:27- 30.25. Thegenerator
or user need not obtain EPA's or the Department's approval before using such a
protocol.

In devel oping ageneration protocol for emission reductions dueto impl ementation of energy
efficiency measures, a generator or user is encouraged to refer to and utilize, as applicable,
the guidance document "M easurement Protocol for Commercial, Industrial and Residential
Facilities," issued by New Jersey's Board of Public Utilities (BPU) on April 28, 1993. A
copy of thedocument may be obtained from:

New Jersey Board of Public Utilities
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2 Gateway Center
Newark, New Jersey 07102

Beforeapproving an emissions quantification protocol for any source or classof sources, the
Department shall provide an opportunity, announced through a public notice in the New
Jersey Register, for comment on the proposed protocol. Once the Department approves any
emissions quantification protocol, it will make the protocol publicly available for use by
owners or operators of generator sources or user sources to which the protocol applies.
Copies of approved protocols may be requested *[from:

Office of Air Quality Management

Department of Environmental Protection

PO Box 418

401 East State Street

Trenton, NJ 08625-0418]* *as set forth in (j) below.*

No generator or user may use a quantification protocol, unless they have available and are
willing to providein full the information required pursuant to a quantification protocol that
meets the requirements of this section and N.J.A.C. 7:27-30.25.

A copy of an approved emissions guantification protocol or of the guidancedocument

entitled “ Hierarchies of Quantification Techniques’ may be dbtained as follows:

1. A copy may be downloaded from the Department’'s website at

http://www.state.nj.us/dep/agm/omet, or

2. A copy may be requested from:

Department of Environmental Protection

Office of Air Quality M anagement

PO Box 418

Trenton, New Jersey 08625-0418

Attention: OMET Program

Telephone: (609) 777-1345*

7:27-30.25 Contents of quantification protocols

(@

A quantifi cation protocol shall set forth the following:

1 The *[emission]* *emissions* source, or class of emission sources, to which the
protocol applies. Each class shall be described with sufficient detail and specificity
so asto enabl e aperson to determine unambiguously whether or not any given source
belongs to the class;

2. The generation *[or use]* strategy(s) *or use(s)* to which the protocol applies *.
Each generation strategy and each use shall bedescribed with sufficient detail
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and specificity so asto enablea per son to deter mineunambiguously whether or
not the protocol appliesto any given gene ation strategy or use*;

The formula(s)to be used to calculate the number of DER credits that have been
generated during the generation period; the number of DER credits that need to be
held when a Notice of Intent to Use is submitted; the number of DER credits used
during a use period; or the quantity of actud emission increases during the use
period, as applicable;

The method(s) to be usad to derive each term used in the formula(s) specified
pursuant to (a)3 above (for example, the methodto be used for determining "baseline
emissions'), including, but not limited to:

I Any test method(s) or other technique(s) to be used for determining actual
emissionincreasesor decreases, together with specification of the parameters
to be measured, themeasurement methods to be used (for example, specific
methods for continuous emissions monitoring, stack testing, or predictive
emissions monitoring) and the rationale for requiring use o these specific
methods;

I. For a stationary or mobile source, the method for establishing its activity
level, including the measurement methods to be used to collect the activity
level data (such as monitoring of fuel use or hours of operation), and the
rationale for requiring use of these methods; and

iii. For a product, the methods for determining the quantity of product
distributed, stored, or used in New Jersey, and therationale for requiring use
of these methods;

For a generation protocol, with respect the "economic output” term in the formula,
one of the following:

I The unit of economic output to be used in the calculation, together with an
explanation of why this is an appropriate unit, specification of the
measurement methods to be used to collect the economic output data (such
as monitoring of the BTU's of heat energy supplied), and the rationale for
requiring reliance on these methods; or

ii. Themethodsagenerator shall useto devel op an appropriate unitof economic
output for the generator source;

Themethod(s) thegenerator or user shall useto document the derivation of eachterm
used in the formul a(s) given pursuant to (a)3 above, i ncluding, but not limited to, the
procedures to be used to compile, summarize, analyze and report emissions data,
activity level data, and economic output data;
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For the air contaminant on which the credits are based (for example, for VOC, if the
creditsgenerated or used are VOC DERSs), the methods to be used for determi ning;

I Whether the credit generation or credit use has resulted in an increasein
emissions of that air contaminant, from other source(s) at the facility or
off-site, including, but not limited to, increasesdueto ashifting of production
to or an increase in activity of the other source; and

ii. If so, the method(s) to be used for determining the quantity of such emissions
increase;

The methods for determining the design margn. Such methods shdl take into
account historical compliance margins for the parameter in question, reflecting the
individual generator's or user's past performance in meetingthe requirement. Inthe
case of a new requirement, the methods may based either on the individual
generator's or user's past performancein meeting past requirementsor on anindustry
average compliance level;

The methods to be used for determining if the generation or use of DER credits has
resulted in anincreasein theactual emissionsof any other air contaminant, including
any HAP, either from the generator or user source, from other source(s) at the
feacility, and/or from source(s) off-site; and if so, the method(s) to be used for
determining the quantity of the increase;

For DER credit generation, the methods to be used for determining the following:

I The quantity of product distributed, stored or used in New Jersey, pursuant
toN.JA.C. 7:27-30.4(8)3; and

I. The quantity of recycled materials that was sold for use as a consumer or
commercia product in New Jersey, or were conveyed to a manufacturer in
New Jersey for use as a raw material in the manufacturer's production
process, pursuant to N.J.A.C. 7:27-30.4(a)5;

Any emission factors or constants to be used, together with either a citation of the
source of the factors or constants or an explanation of how they werederived; and

Assumptions that a generator or user shdl or may make in performing any of the
calculations.

A quantification protocol shall specify the supporting documentation that agenerator or user
(as applicable) shall provide with anotice, as an integral part thereof. This documentation
shal include:

1.

Explanation of the following:
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The assumptions made in the calculations, other than those required by the
protocol to be used pursuant to (a)12 above;

If the protocol allows the use of more than one method for monitoring,
testing, or otherwise determining variables such asthe quantity of emissons,
activity level, or economic output), an explanation of why the method used
was selected;

The steps taken to minimize uncertainty in the methods used and the data on
which the calculations are based, including a description of steps teken to
assure precision and avoid bias; or if uncertainty cannot be minimized, an
explanation of how the cal culation method has been modified to account for
imprecision and/or bias;

If the generation or use of creditshas resulted in an increase, from another
source at the facility or elsewhere, in emissions of the same type of ar
contaminant as that on which the credits are based (for example, VOC
emissions, if the credits generated or used are VOC DERYS), an explanation
of the causes of the increase in @missions;

For ageneration protocol, if the user determined the unit of economic output
to be used in the calculations pursuant to (a)5ii, an explanation of why itis
an appropriate unit, the measurement methods used to collect the economic
output data (such as monitoring of the BTU's of heat energy supplied), and
the rationale for reliance on these methods;

Any calculations performed, including for the determination of:

The number of credits generated, the number of DER creditsthat need to be
held when a Notice of Intent to Use is submitted, or the number of DER
credits that were used during a use period;

The quantity (if any) of the actud emissionsincrease of any HAP, including
the quantity from the generator or user source, from other source(s) at the
facility, and/or from source(s) off-site: and

The quantity of theincreaseor decrease in actual emissionsof VOC or NO,;

A listing of all Stateand Federal air quality regulations, ordersand permitsthat apply
(for generation protocols) to the generator source or (for use protocols) to the user
source, and any emission limits set forth therein for the following:

The air contaminant (for example, VOC or NO, ) on which the credits being
generated or used are based; and

Any HAP; *[and]*
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Thedatareports and summarieswhich set forth thedatarelied on in the cal cul ations,
together with adequate labeling and explanation of the data reports and summaries
S0 as to enable proper interpretation*[.]* *;_and

Thefollowing demonstrations:

i. If agenerator or usr would have actual emissions data available, but

the protocol specifiesthat a generator or user shall use another method
which does not utilize the actual emissions data, a demonstration that
this other method resultsin a deter mination of emissions that is more
representative accurate, current, and reliable; and

ii. If the protocol specifiesthe use, for a stationary sour ce, of atechnigue

for measuringand quantifyingactual emissionsthat isdifferentfromthe
techniguesthat would be selected for the sour ceusing the Department’s
“Hierarchies of Quantification Techniques’ guidance document, a
demonstrationthat thisother techniqueisthemost accurateand r eliable
technique available for measuring and quantifying actual emissons.*

(© A quantification protocol shall specify the data and other records relevant to documenting
the quantification performed pursuant to N.J.A.C. 7:27-30.22(a) and (b) that, at aminimum,
a generator or user shall retain. Such records will include, but not be limited to, the
following data sets, where summary data reports areprovided in the Notice of Generation,
Notice of Intent to Use, or the Notice of Use:

1

2.

Any emissions data relied on in the calculations described in (a) and (b) above

For a stationary or mobile source, the datarelied on to establi sh agenerator source's
or user source's activity level and hours of operation; and

For a product, the data collected to determine the quantity of product distributed,
stored, or used in New Jersey; and

For a generation protocol, the data collected to establish the generator source's
€conomic outpuit.

(d) A quantification protocol shall provide example cal culations, based on the formulas and the
requirements for calculation at N.J.A.C. 7:27-30.5 or 30.13.

7:27-30.26 *[Hierar chies of quantification techniques]* * Reserved*

*[(@) Thissection setsforth the criteriathat shall be used to determine, for astationary source, the
guantification technique(s) to be prescribed by a quantification protocol for determiningthe
guantity of actual emission increases or decreases.
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(b) The specific technique included in a protocol for determining the quantity of VOC or NO,
emission increases or decreases from stationary sources shall be slected as follows:

1.

If a Federal or State law, rule, permit, or order requires that the emissions source's
emissions be monitored through a continuous emission monitoring system (CEMYS),
the determination shall be based on use of the CEM S data; and

If the emissions source is not required to have a CEMS, the determination shall be
based on one of the techniqueslisted below. Thelistisahierarchy, inwhich thefirst
listed technique is the most preferred, and the technique listed last, the least
preferred. For agiven emission source, or category of emission sources, a protocol
shall use the first listed technique which is required to be used for the emissions
source pursuant to its permit; except that if a generator or user isin fact using or
prefers to use a higherdisted technique (that is, a more preferred technique) to
determine the source's emissions, the higher-listed technique shall be used:

I Analternative monitoring methodol ogy set forthin an alternative monitoring
plan approved by the Department pursuant to N.J.A.C. 7:27- 19.18(b) or
approved by the EPA;

ii. Source emission testing performed on the user or generator source, as
applicable, in accordance with a protocol approved by the Department
pursuant to N.JA.C. 7:27B;

iii. A material balance;

V. Source emission testing or other emission measurements conducted on
similar emissions sources,

V. Calculation using emission factors that differ from AP-42, which are
designed to estimate emissions from the particular emissions source more
accurately than AP-42;

Vi. Calculation using EPA emission factors from AP-42; and

vii.  For area sources only, an emission estimation model approved or published
by the EPA.

(c) The specific techniqueincluded in aprotocol for determining the quantity of GHG emission
increases or decreases from stationary sources shall be selected as follows:

1.

If a Federal or State law, rule, permit, or order requires that the emissions source's
emissions be monitored through a continuous emission monitoring system (CEMS),
determination shall be based on use of the CEMS data; and
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If the GHG is an HFC, SF sub6 , CH sub4 , or CO sub2 emitted from fuel
combustionincluding fue combustionassociatedwith productionof eectricity used,
and if the emissions sourceis not required to haveaCEMS, the determination shdl
be based on one of the techniqueslisted below. Thelist isahierarchy, in which the
first listed technique is the most preferred, and the technique listed last, the least
preferred. For agiven emission source, or category of emission sources, a protocol
shall use the first listed technique which is required to be used for the emissions
source pursuant to its permit; except that if a generator or user isin fact using or
prefers to use a higher-listed technique (tha is, a more prefared technique) to
determine the source's emissions, the higher-listed technique below shall be used:

Vi

Vii.

viii.

Xi.

Mass/material balance, which, in the case of CO, emitted from fuel
combustion or associated with electricity use, shall be a balance of fuel and
energy use, as converted to CO, emissions using the emission coeffidents
listed in Appendix D, incorporated herein by reference, and appropriate
efficiencies of equipment;

Recommended applicable emission factor described in Emissions Inventory
Improvement Program (EIIP) Document Series Volume VIII, Estimating
Greenhouse Gas Emissions (EPA 454R-97-004a-g), as amended and
supplemented, incorporated herein by reference; acopy of this methodol ogy
may be obtained from +the EPA website at
www.epa.gov/ttn/chief/eiip/eiip--ghg.htm or by requesting a copy from the
Department at thefollowing address:

Department of Environmental Protection

Office of Air Quality Management

PO Box 418

Trenton, New Jersey 08625-0418
AP-42 emission factor;
Predictive emissions monitoring;
Manufacturer's estimate or data;
Industry council or organization emission factor;
Departmentally approved stack testing performed during the reporting year;
Departmentally approved stack testing performed duringthe prior year;
Stack testing not gpproved or supervised by the Department;

Permitted allowable emission or other default value;

Engineering judgment/factor; and
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3. If the GHG isa PFC, N sub2 0, CH sub4 produced as a by-product of combustion,
or CO sub2 emitted from a source other than fuel combustion, and if the emissions
source is not required to have a CEMS, the determination shall be based on one of
thetechniqueslisted below. Thelistisahierarchy in which thefirst listed technique
Is the most preferred, and the technique listed last, the least preferred. For agiven
emission source, or category of emission sources, aprotocol shall usethefirstlisted
technique which is required to be used for the amissions source pursuant to its

permit;

except that if a generator or user is in fact using or prefers to use a

higher-listed technique (that is, amore prefer red technique) to deter minethe source's
emissions, the higher-listed technique shall be used:

Vi.

Vil.

viil.

Xi.

Recommended applicable emission factor described in most recent
USEPA/STAPPA/ALAPCO Emissions Inventory Improvement Program
methodology for greenhouse gases incorporated herein by reference; acopy
of this methodology may be obtained from the EPA website at
www.epa.gov/ttn/chief/elip/eiip--ghg.htm;

AP-42 emission factor;

Predictive emissions monitoring;

Mass/material balance, coupled as necessary with appropriate emission
factors and appropriate effidencies of equipment;

Manufacturer's estimate or data;

Industry council or organization emission factor;

Departmentally approved stack testing performed duringthe reporting year;
Departmentally approved stack testing performed during the prior year;
Stack testing not goproved or supervised by the Department;

Permitted allowable emission or other default value;

Engineering judgment/factor.]*

7:27-30.27 Interface with other trading programs

(@

(b)

Allowances alocated under the NO, Budget Program may be converted to NO, credits, in
accordance with N.J.A.C. 7:27-31.6(a).

Emission reduction credits generated under the Emission Offset Program may be converted
to NO, or VOC credits, in accordance with N.J.A.C. 7:27-18.11.
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Use of DER creditsthat are based on the conversion of NO, Budget allowances or emission
reduction credits generated under the Emission Offset Program is subject to the geographic
constraints set forth at N.J.A.C. 7:27- 30.21 rather than to any corresponding geographic
requirements in NO, Budget Program or the Emission Offset Program.

7:27-30.28 Compliance responsibilities

The generator is responsible for ensuring that it has generated DER credits in accordance

with this subchapter. The verifier isresponsiblefor making the Notice of Verification true, accurate
and complete. The user is responsible for ensuring that its use of DERs complies with this
subchapter. In any enforcement action, the generator, verifier and user bear the burden of proof on
each of their respective responghilities.

7:27-30.29 Invalidation and cancellation of DER credits

@

(b)

(©

(d)

(€)

If the Department or the EPA determines at any time tha a DER credit doesnot satisfy dl
of the applicable requirements of this subchapter, the Department or the EPA may find the
credit invalid. The Department or the EPA shall effect such a finding by notifying the
registry and the holder of the DER credit that the DER credit isinvalid.

If agenerator decides, for any reason, to reduce the number of aredits claimed for a batch,
the generator shall, pursuant to N.J.A.C. 7:27- 30.20, submit an amendment to a Notice of
Generation requesting that a specified number of creditsin the batch be canceled.

Within one business day of receiving a notice that one or more DER creditsareinvalid, and
within onebusinessday of receiving anamendment requesting that one or more DER credits
be canceled, theregistry operator shall designateintheregstry, by serial number, each DER
creditthat isinvalid or cancded. If apart of abatch of DER credits has beenfound invalid
or been canceled, the registry operator shall designate those credits in the batch with the
higher serial numbers as being invalid or canceled.

A generator, holder, or user of a DER credit, who is aggrieved with respect to afinding by
the Department that a credit is invalid, may request an adjudcatory hearing, pursuart to
N.JA.C. 7:27-1.32.

No credit which has been designated asinvalid or as canceled may be transferred, verified,
retired, or used.

7:27-30.30 Penalties

A person who failstocomply with any provision of this subchapter shall be subject tocivil

administrative penalties in accordance with N.JA.C. 7:27A- 3 and applicable criminal penalties
including, but not limited to, those set forth at N.J.S.A. 2C:28 and N.J.SA. 26:2C-19(f)1 and 2. If
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thereismorethan one owner or operator of an emissions source, all ownersand operatorsarejointly
and severally liable for such avil administrative penalties.
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*[APPENDIX A
Emissions Included in Emissions Inventory
asof August 2, 1996

The emissions inventory which the State has submitted to the EPA as a revision to the State
Implementation Plan includes the following emissions

1. Emissions from major point sources. A major point source is a facility with the
potential to emit at least 10 tons of VOC per year; 25 tons of NO, per year; or 100 tons of CO per
year. VOC or NO, emissions from a source operation at a major point source are included in the
inventory if the emission statement submitted pursuant to N.J.A.C. 7:27-21 contains VOC or NO,
emissions (as applicable) for that source operation.

2. Emissions from minor point sources and area sources. Minor point sources are
industrial sourceswith the potential to emit lessthan 10 tons of VOCs per year, lessthan 25 tons of
NO, per year, and less than 100 tons of CO per year. Area sources are source categories with
emissions that are not readily controllable at a single point or set of points; for example, the use of
consumer products results in VOC emissions at a multitude of points that could not readily be
controlled individually. Emissions from a minor point source or area source are included in the
inventory if the source is within one of the following categories:

Industrial Fuel Combustion
Anthracite coal
Bituminous coal
Distillate oil
Residua oil
Natural gas
Liquefied petroleum gas (LPG)

Commercial Fuel Combustion
Bituminous coal
Distillate Qil
Residual Qil
Natural Gas
Liquefied petroleum gas (LPG)

Residential Fuel Combustion
Anthracite coal
Distillate oil
Natural gas
Liquefied petroleum gas (LPG)
Wood
Kerosene

Industrial Solvent Use
Architectural coatings
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Autobody refinishing
Traffic Paints
Degreasing

Dry cleaning
Graphic arts

Bioprocesses
Bakeries
Breweries
Distilleries
Wineries

Surface Coating
Factory finished wood
Furniture and fixtures
Metal containers
Sheset, strip and coal coating
Machinery and equipment
Appliances
Electrical insulation
New automobiles
Other transportation equipment
Marine vessels
Other products
High-performance maintenance coati ngs
Other specia purpose coatings

Consumer/Commercial Solvent Use
Pesticides (Lawn, agricultural and golf courses)
Consumer products

Asphalt Application
Emulsified asphalt
Cutback asphalt
Roofing asphalt

Gasoline Handling
Aircraft refueling
Truck unloading (at gas stations)
Motor vehicle refueling
Tank breathing (gas stations)
Transit by rail car
Transit by truck

Marine Vessel Transport of VOCs
Loading, bdlasting and transit of crude oil
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Loading, ballasting and transit of gasoline
Loading andtransit of residud oil
Loading andtransit of distillate oil
Loading and transit of jet fuel

Loading and transit of kerosene

Waste Management
Incineration (on-cite, pathdogical and munidpal)
Landfills
Industrial treatment works (ITWs)
Publicly owned treatment works (POTWS)

Fires
Agricultural field burning
Wildfires
Managed burning

Cigarette smoking

3. Highway mobile sources. The highway mobile source component of the emission
inventory is an estimate of VOC, NO,, and CO tail pipe emissions and VOC evaporative emissions
from vehicles operating on public roadways. Emissons from such vehicles are included in the
inventory.

4, Off-highway equipment and engine categories. Theoff-highway mobile source and
equipment component of the emission inventoryis an estimateof the VOC, NO, and CO emissions
from motorized vehicles and equipment that are not operated on public roadways. Emissionsfrom
such vehiclesand equipment areincludedin theinventoryif the sourceiswithin one of thefollowing
categories:

Agricultural Equipment
Agricultural Mowers
Agricultural Tractors
Balers
Combines
Hydro Power Units
Sprayers
Swathers
Tillers>5 HP
2-Wheel Tractors
Other Agricultural Equipment

Aircraft Operations and Support
Air taxi operations
Commercial/Military aircraft operations
General aviation
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Aircraft support equipment
Terminal tractors

Construction Equipment
Asphalt Pavers
Bore/Drill Rigs
Cement and Mortar Mixers
Concrete Pavers
Concrete/Industrial Saws
Cranes
Crawler Tractors
Crushing/Proc. Equipment
Dumpers/Tenders
Excavators
Graders
Off-Highway Tractors
Off-Highway Trucks
Other Construction Equipment
Paving Equipment
Plate Compactors
Rollers
Rough Terrain Forklifts
Rubber Tired Dozers
Rubber Tired Loaders
Scrapers
Signal Boards
Skid Steer Loaders
Surfacing Equipment
Tampers/Rammers
Tractors/L oaders/Backhoes
Trenchers

Logging Equipment
Chainsaws >4 HP
Fellers/Bunchers
Shredders >5 HP
Skidders

Industrial Equipment
Aerial Lifts
Forklifts
Other General Industrial Equipment
Other Material Handling Equipment
Sweepers/Scrubbers

Lawn & Garden Equipment
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Chainsaws <4 HP
Chippers/Stump Grinders
Commercial Turf Equipment
Front Mowers

Lawn & Garden Tractors

Lawn Mowers

Leaf Bloweas/Vacuums

Other Lawn & Garden Equipment
Rear Engine Riding Mowers
Shredders <5 HP

Snowblowers

Tillers<5 HP
Trimmers/Edgers/Brush Cutters
Wood Splitters

Light Commercial Equipment
Air Compressors <50 HP
Gas Compressors <50 HP
Generator Sets <50 HP
Pressure Washers <50 HP
Pumps <50 HP
Welders <50 HP

Recreational Vehiclesand Vessds
All Terrain Vehicles (ATVS)
Golf Carts
Minibikes
Off-Road Motorcycles
Sailboat Auxiliary Inboard Engines
Sailboat Auxiliary Outboard Engines
Snowmobiles
Specialty Vehicles Carts
Vessels w/lnboard Engines
Vessels w/Outboard Engines
Vessels w/Stern drive Engines

Other Transportation Equipment

Locomotives
Marine vesselg*
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APPENDIX *[B]* *A*

Global Warming Potentials'
(100 year time horizon)

Gas Global Warming Potential
Carbon dioxide (CQO,) 1
Methane (CH,) 21
Nitrous oxide (N,O) 310
HFC-23 11,700
HFC-125 2,800
HFC-134a 1,300
HFC-143a 3,800
HFC-152a 140
HFC-227ea 2,900
HFC-236fa 6,300
HFC-4310mee 1,300
CF, 6,500
C,Fs 9,200
CiFuo 7,000
CeFa, 7,400
Sk, 23,900

Source: Climate Change 1995: The Science of Climate Change, Report prepared for
IPCC by Working Group 1, Intergovernmental Panel on Climate Change, Organization
for Economic Co-Operation and Development, Paris, France.
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APPENDIX *[C]* *B*

Note: Thematerial below hasbeen exerpted fromthe“ Timely and Appropriate(T& A) Enforcement
Responseto High Priority Violations(HPV's)” guidance document signed by Eric Schaeffer, Director
of the Office of Regulatory Enforcement, Office of Enforcement and Compliance Assurance, United
States Department of Environmental Protection, on December 22, 1998. A copy of the complete
guidance document may befound on the EPA website at www.epa.gov/oeca/ore/aed or berequested
from:

Air & Environmenta Quality Compliance and Enforcement
Department of Environmental Protection

P.O. Box 422

401 East State Street, Floor 4

Trenton, NJ 08625-0422

. Definition of High Priority Violations

When a violation is detected, the violation's characteristics shall be compared with the
Definition of High Priority Violation giveninParts A and B below. To the extent that the violation
fits one or more of the elements of the General High Priority Violation Criteriagivenin Part A or
the High Priority Violation Matrix givenin Part B, it shall be designated asahigh priority violation
and issubject to the Timely and Appropriate Section of thispolicy.

A. General HPV Criteaia

The following criteriatrigger HPV status. The criteria apply to the pollutant(s) of concern
at major sources, (i.e., pollutant for which sourceismajor) except where the criterionitself indicates
otherwise (e.g., applies to a synthetic minor source). The determination of what is
substantive/substantial shall be part of a case-by-case analysig/discussion by the EPA and the
del egated agency.

1. Failure to obtain a PSD permit (and/or to install BACT), an NSR permit (and/or to instdl
LAER or obtain offsets) and/or a permit for amajor modification of either.

2. Violation of an air toxics requirement (i.e., NESHAP, MACT) that either results in excess
emissions or violates operating parameter restrictions.

3. Violation by a synthetic minor of an emisson limit or permit condition that affects the
source's PSD, NSR or Title V status (i.e., fails to comply with permit restrictions that limit
the source's potential emissions below the appropriate thresholds; refersonly to pollutants
for which the sourceis asynthetic minor. It isnot necessary for a source's actual emissions
to exceed the NSR/PSD/Title V thresholds.)

4, Violation of any substantive term of any local, state or federal order, consent decree or
administrative order.
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5. Substantial violation of the source's Title V certification obligations, e.g., failureto submit
acertification.

6. Substantial violation of the source's obligation to submit a Title V permit application. (i.e.,
failure to submit a permit application within sixty (60) days of the applicable deadline)

7. Violations that involve testing, monitoring, record keeping or reporting that substantially
interferewith enforcement or determining the source's compliance with applicable emission

limits.
8. A violation of an dlowable emission limit detected during a reference method stack ted.
9. Clean Air Act (CAA) violations by chronic or recdcitrant* violators.

10.  Substantial violation of Clean Air Act Section 112(r) requirements(for permitting authorities
that are not implementing agencies under Section 112(r) program, limited to source'sfailure
to submit Section 112(r) risk management plan).

* Chronicor recalcitrant violator refersto asource that may stay below the HPV threshold but
continually violates requirements to the extent that it is mutually agreed by the Regon and
the del egated agency that the source should be bumped up into HPV status.

B. High Priority Violation Matrix

Thematrix bel ow containsspecific criteriafor assessing whether violationsarehigh priority.
Thematrix isset out in six columnsthat identify: the violation, the means by which theviolation was
identified (method of detection), the applicable standard, the supplemental significance threshold,
percentage in excess of the reference limit or standard and the time in excess of the referencelimit
or standard. A discussion of each of these elements of the matrix is set out below. Violations not
on the High Priority Violation List may nonethel ess be serious, but may not be initially subject to
the provisions of thispolicy.

Violations and Method of Detection

Thefirst column lists four types of violations addressed by the matrix. The second column
identifies six methodol ogies for detecting the four types of violationslisted in thefirst column. The
following showsthefour typesof viol ationsand the associ ated method(s) of detecting violationsthat
arereflected inthefirst two columns of the matrix. Although the matrix provides specific detection
methods for violations, nothing in this policy isintended to limit the agencyin using other credible
evidence to document a violation.

l. Violation of Allowable Emissions Limitations

A. Reference Method Stack Testing or
B. Coatings Analysis, Fuel Samples or Other Process Material Sampling
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Il. Violation of Parameter Emissions Limitations
A. Continuous/Periodic Parameter Monitoring

[1l.  Violation of Applicable Standards (non-opaci ty)
A. Continuous Emissions Monitoring (where the CEM is certified under federal
performance specifications)
IV.  Violaion of Applicable Standards (opacity)
A. Continuous Opacity Monitoring or
B. Method 9 Visua Emissions Readings
Standards

This column identifies the standard(s) for which a violation is being assessed.

Supplemental Significance Threshold

This column provides a supplemental significance threshold (SST) that is to be considered
along with the other matrix factorsto determine high priority violations. The SST isintended only
asasurrogate threshol d agai nstwhich aviol ation can bejudged and obviatesthe situation that woul d
occur if an emissions limitation was high enough that aless than 15% excursion of the applicable
requirement would result in significant environmental impact. The SST is consistent withthe level
at which a source would be required to obtain a PSD permit for a major modification for the
applicable criteria pollutant(s), expressed as an hourly emission rate. The use of an SST is not
intended in and of itself to imply that a facility must obtain a PSD permit.

Percent in Excess of Limit/Parameter

This column is the yardstick by which aviolation is judged to be a high priority violation.
In some cases (i.e., where the word ?FOR? connects this column with the last column), the percent
in excess of the limit is paired with atime element. To determine thelevel of excess emissionsfor
which a violation is considered high priority, multiply the goplicable standard by the applicable
percentage from this column.

Percent of Time in Excess of the Applicable Standard

The percent of timeinexcess of the applicable standard is based on the operating time of the
facility during the reporting period in which the violation was discovered.
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SUPPLEMENTAL % IN EXCESS OF
SIGNIFICANT REFERENCE % OF TIME IN EXCESS OF
VIOLATION METHOD OF DETECTION STANDARD THRESHOLD * LIMIT/PARAMETER REFERENCE LIMIT
Violation of Allowable Stack Testing Any applicable Any violation of the N/A
Emissions Limitations requirement applicable standard
Coatings analysis, fuel samples, | Any applicable CO  23lb/hr >15% of the applicable N/A
other process materials requirement NOx  9lb/hr emission limitation or the
sampling or raw/process SO2  9lb/hr supplemental significant
materials usage reports VOC 9lb/hr threshold (whichever is more
PM 6 Ib/hr stringent)
PM10 3Ib/hr
Violation of parameter Continuou s/Periodic Parameter Any applicable >5% of the applicable FOR >3% of the operating time
limits where the Monitoring (includesindicators | reguirement parameter limit during the reporting period
parameter is a direct of control device performance) OR any exceadance of the parameier
surrogatefor an limit for >50% of the opaating
emissions limitation . . . -
time during the reporting period
Violation of applicable Continuous Emissions <24 hour averaging CO 23lb/hr 15% of the applicable FOR >5% of the operating time
non-opacity standard Monitoring (where the CEM is period (for example, NOx 9 lb/hr standard or, the supplemental during the reporting period* °
certified under federal one hour or three SO2  9lb/hr significant threshold, OR any exceedance of thereference
performance specifications) hour blocks) VOC 9lb/hr (whicheveris more stiingent) limit for >50% of the opaating
time during the reporting period?®
Continuous Emissions > 24 hour averaging Any violation of the N/A
Monitoring (where the CEM is period applicable standard
certified under federal
performance specifications)
Violation of applicable Continuous Opacity Monitoring | 0-20% opacity >5% opacity over the limit FOR >5% of the operating time
opacity standard? >20% opacity >10% opacity over the limit during the reporting period* °
Method 9 VE Readings 0-20% opacity >50% over limit AND Any violation of SIP/NSPS limits®
>20% opacity >25% over limit
Table Footnotes:
1. Supplementa Significant Threshold isbased on PSD signifi cant level s. The significant threshold value i sthe Ib/hr emissi on rate at 8760 hours which would result in PSD review.
2. Based on the applicable averaging period (e.g. 6-minute block averages).
3. For thefirst reporting period. 1f exceedances occurfor morethan 25 % of the gperating timeduring the first reportingperiod evduated, and if such exceedances continue during the subsequent

consecutive reporting period, the exceedances will be cansidered high priority violations for both reporting periods if the percent of timein excess exceeds 25%of the operating time during the

second reparting periad.

4. For thefirst reporting period. If exceedances occur for morethan 3% of the operating time during the firstreporting peiod evaluaed, and if such exceedancescontinue duringthe subsequent
consecutive reporting peiod, the exceedances will be congdered high priority vidations for both reporting periods if the percent o time in excess exceeds 3% of the operating time duringthe

second reparting periad.

5. Unlessthe state or local agency concludesthat 1) the cause of the viol ation has been corrected within 30 days and the sourcehas returnedto compliance or 2) the saurce was in compliance with
an applicablemass limit at the time the Mehod 9 visual reading was taken.
6. Thiswould not include any federally approved exempt period (e.g., statup/shutdown/malfunction 40 CFR 60.11), since these would not be violations.
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*[APPENDIX D

Emission Coefficients
TableA
Emission Coefficients by Fuel Type

Fuel Type Pounds CO, per unit volume | PoundsCO, per
or mass million BTU
(1 ton = 2000 pounds)
Aviation gasoline 18.355 per gallon 152.717
Distillate fuel (#1, #2, #4 fuel oil & diesel) 22.384 per gallon 161.386
Jet fuel 21.439 per gallon 159.69
Kerosene 21.537 per gallon 159.535
Liquified petroleum gas (LPG) 12.200 per gallon 138.846
Motor gasoline 19.641 per galon 157.041
Residual fuel #6 fuel oil) 26.033 per gallon 173.906
Methane 116.376 per 1000 cubic feet 115.258
Flare gas 133.759 per 1000 cubic feet 120.721
Natural gas (pipeline) 120.593 per 1000 cubic feet 117.08
Propane 12.669 per gallon 139.178
Anthracite coal 4933.804 per ton® 227.4
Bituminous coal 4921.862 per ton 205.3
Subbituminous coal 3723.952 per ton 212.7
Lignite 2733.857 per ton 2154
Wood and wood wast€! 3814 per ton 221.943
Municipal solid wast€’ 1999 per ton 199.854

2Source: DOE/EIA, Form EIA-1605 Voluntary Reporting of Greenhouse Gases Instructions, 1997,

Appendix B and Appendix C.

3Instead of the DOE/EIA coefficient, the coefficient given for anthracitecoal for the“poundsCO, per unit
mass” factor is derived from data provided in the STAPPA-ALAPC O-EPA report, “Emission Inventory
Improvement Program, Vol.VIII, Chapter 1, “Methodsfor Estimating Carbon Dioxide Emissions from Combustion

of Fossil Fuels” Review Draft, ICF

Inc., Washington, D.C., 1998.

“Net emissions likely to be less than direct emissions because all or part of the fuel is renewable; biofuels
contain carbonthatis part of the natural carbon cycle balance and will not add to atmospheric concentrations of CO.,.
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TableB
Emission Coefficients by Energy Type
Energy Type Pounds CO, per Megawatt | Metrictons
hour (MWh) CO, per MWh
Electricity (U.S. average) 1291 0.586
]*

177



Please refer to the May 15, 2000 edition of the New Jersey Redister for the official text of this adoption.

Note to the Editor: The following proposed Appendix E is to be deleted from the adopted rule.

*[ ]*
Appendix E

"Class | Air Quality Area"
100 Kilometer Buffer Zone

|

Edwin B. Forsyth
MR

30 0 0 85 90 Kilomdas
e e —
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Note to the Editor: The following Appendix C is to be included in the adopted rule.

* APPENDIX C
Map indicating 100 Kilometer Buffer Zone
Surroundina Edwin B. Forsvthe National Wildlife Refuoe
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1.6 Interface with the open market emissionstrading program

A person may, under the following conditions, convert *[an allowance allocated under the
NO, Budget Programto]* *oneor moreNOx Budget allowancesinto* DER creditswhich
may betransferred, retired or used pursuant tothe Open M arket Emissions Trading Program:

1 The *[allowance being]* *person identifies the allowance(s to be* converted
*[is]* *into DER credits. The allowances shall be* one of the following:

I *[Analowance]* * Allowance(s)* allocated for agivencontrol periodtothe
owner or operator of a budget source located in New Jersey, provided that:

Q) The person converting the *[allowances|* *allowance(s) into DER
credits* is the person to whom the *[alowance]* * allowance(s)*
were allocated,

2 The* first and* last *[day]* *days* of the control period for which
the*[allowancewas]* *allowance(s) wer e* allocated under theNO,
Budget Programisgivenasthe*[final day]* *first and last days* of
the generation period under the Open Market Emissions Trading
Program; and

3 *[A]* *The* budget source *[owned or operated by the person
converting the allowance]* achieved, during the control period, NO,
emission reductions *[which are]* *that:

(A) Are* equa to or greater than the emissions value of the
*[allowance]* *allowance(s)* being converted*;* and
*[which satisfy]*

*(B) Satisfy* the requirements *[for use]* *that apply to
emission reductions to be used* as the basis for a DER
credit under N.J.A.C. 7:27-30.4, 30.5 and 30.6; or

I. An incentive allowance allocated pursuant to N.JA.C. 7:27- *[31.8(c)]*
*31.7(c)3 or (€)3* to an electric consumer that reduced its eledricity
consumption through implementation of an energy efficiency measure;

2. Theperson's AAR *[has submitted]* * submits* an Allowance Transfer Formto the
NATSAdministrator indicating that the* [allowance]* *identified allowance(s)* are
to be transferred to the *NATS Account Number NJ0000000300, which is a*
retirement acoount * established by the Department*;

3. The*[calculation of|* * person deter mines* the number of DER credits generated

*[shall be]* inaccordancewith N.J.A.C. 7:27-30.5. *[The]* *However , instead of
calculating the quantity of emission reductions on which the DER creditsare
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based pursuant to N.J.A.C. 7:27-30.5(c), the person shall takeasgiven that this
guantity equalsthe* emissions value of the *[allowance being converted shall be
the quantity of emission reductionson which credits are based, and this]* *retired
allowance(s). This given* quantity *[is]* *shall be* subject to discounting, as
applicable, under *N.J.A.C. 7:27-30.5(h). Thenumber of DER creditsgenerated
shall then be calculated pursuant to* N.J.A.C. 7:27-30.5(i); and

4. The person *[converting the allowances]* submits a Notice of DER Generation
* [submitted]* pursuant to N.J.A.C. 7:27-30.7 and 30.19 *[in which the reductions
are used as the basig* for the *generation of* DER credits *based on the
retirement of the allowances*.

(No change.)

7:27A-3.10 Civil administrative penalties for violation of rules adopted pursuant to the Act

(a@)-(h) (No change.)

(i)

()-(
(m)

TheDepartment may, initsdiscretion, accept discreteemission reduction(DER) credits, that
havebeen verified pursuantto N.J.A.C. 7:27-30.10, infull or partial settlement of amonetary
penalty in accordancewith the proceduresfor credit useat N.J.A.C. 7:27-30. Indetermining
whether to alow the use of DER credits in full or partial settlement of a penalty and the
appropriateamount to accept, the Department shall consider whether the cost associated with
acquiring the credits provides a sufficient deterrent to future violation.

(No change.)

The violations of N.J.A.C. 7:27 and the civil administrative penalty amounts for each
violation are set forthin thefollowing Civil Administrative Penalty Schedule. The numbers
of the following subsections correspond to the numbers of the corresponding subchapter in
N.JA.C.7:27. Therulesummariesfor therequirementsset forthinthe Civil Administrative
Penalty Schedule in this subsection are provided for informationa purposes only and have
no legal effed.

CIVIL ADMINISTRATIVE PENALTY SCHEDULE
1.-7.  (Nochange)
8. The violations of N.JA.C. 7:27-8, Permits and Certificates, and the civil

administrative penalty amountsfor each violation, per source, are as set forth in the
following table:
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Citation
N.J.A.C. 7:27-8.3(a) Obtain Preconstruction Permit
Class: Estimated Potential Emission Rate of Source

Operation
1.-4. (Nochange.)
5. Regulated pursuant to NSPS, NESHAPS, PSDAQ,

EOR, TXSand HAP (Table* [C]* *B*) 6

Citation

N.J.A.C. 7:27-8.3(b) Obtain Certificate

Class: Estimated Potential Emission Rate of Source
Operation

1.-4. (Nochange.)

5. Regulated pursuant to NSPS, NESHAPS, PSDAQ,
EOR, TXSand HAP (Table* [C]* *B*) 6

Citation Rule Summary

Emissions D etected by Stack Tests

N.J.A.C. 7:27-8.3(€e) from Source Operation

For greater than 22.8 pounds per hour, or greater than 5.7
pounds per hour for VOC and NO, or air contaminants
regulated pursuant to HAP (Table * [C)]* *B) %):

1.-3. (No change.)

Citation Rule Summary

N.J.A.C. 7:27-8.3(e) Preconstruction Permit and

Certificate Conditions and
Provisions

Class: Emissions from Source Operation
1. Less than 0.5 pounds per hour

2. From 0.5 through 10 pounds per hour, or 0.5
through 2.5 poundsper hour for VOC and NO,

182

First
Offense

$2,000

First

Offense

$2,000

First
Offense

First
Offense

$400 °

$800 °

Second
Offense

$4,000

Second
Offense

$4,000

Second
Offense

Second
Offense

$800 °

$1,600°

Fourth and
Each
Third Subsequent
Offense Offense
$10,000 $30,000
Fourth and
Each
Third Subsequent
Offense Offense
$10,000 $30,000
Fourth and
Each
Third Subsequent
Offense Offense
Fourth and
Each
Third Subsequent
Offense Offense
$2,000° $6,000°
$4,000°  $12,000°
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Fourth and
Each
First Second Third Subsequent
Citation Rule Summary Offense Offense Offense Offense
3. Greater than 10 through 22.8 pounds per hour, or $1,200° $2,400° $6,000°  $18,000°
greater than 2.5 through 5.7 pounds per hour for
VOC and NO,
4. Greater than 22.8 pounds per hour, or greater than $2,000° $4,000°  $10,000°  $30,000°
5.7 poundsper hour for VOC and NO,
5. Regulated pursuant to NSPS, NESHAPS, PSDAQ, $3,000 $6,000 $15,000 $45,000
EOR, TXSand HAP (Table* [C]* *B*) ©
N.J.A.C. 7:27-8.3(€) Preconstruction Permit and See N.J.A.C.7:27A-3.10*[(m)]* *(n)* for the
Certificate Conditions and calculation of civil administrative penalties ®
Provisions Detected by Continuous
Monitoring System
*[Citation Rule Summary
N.J.A.C.7:27-8.4(r) Use DER credits for increase in A violation of this rule provision will be
allowable emissions under SOTA, considered a violation of the emisson limit for
BACT or LAER permit which DER credits were to be used for compliance
and the user will be subject to corresponding
penalties.]*
Fourth
and Each
Subseque
First Second Third nt
Citation Rule Summary Offense Offense Offense Offense
N.J.A.C. 7:27-8.9(a) Submit Records $500 $1,000 $2,500 $7,500
N.J.A.C. 7:27-8.9(b) Submit Report $500 $1,000 $2,500 $7,500
N.J.A.C. 7:27-8.9(c) Certify Report $300 $600 $1,500 $4,500
N.J.A.C. 7:27-8.9(d) Submit Emission Report $500 $1,000 $2,500 $7,500

Per Air Contaminant Exceeding Allowable Standard-Revoke Certificate to Operate Under N.JA.C.

7:27-8 or Revoke Operating Permit Under N.J.A.C. 7:27-22 (if applicable)

Based on Permit, if Applicable, or if Not, Estimate of Air Contaminant with Greatest Emission Rate

Without Controls

NSPS (40 CFR 60)

NESHAPS (40 CFR 61)

PSDAQ (40 CFR 51)

EOR (N.J.A.C. 7:27-18)

TXS (N.JA.C. 727-17)

HAP *[(TABLE C)]* (N.J.AC. 7:27-8, Appendix 1 *, Table B*)
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9.-21. (No change.)

22.  Theviolationsof N.J.A.C. 7:27-22, Operating Permits, and the civil administrative
penalty amounts for each violation, per operating source, are as set forth in the
following table:

Fourth and
Each
First Second Third Subsequent
Citation Rule Summary Offense Offense Offense Offense
N.J.A.C. 7:27-22.3(a)  Obtain and Maintain Operating
Permit

Class: Estimated Potential Emission of Source Operation
1.-4. (Nochange.)

5. Regulated pursuant to NSPS, NESHAPS, PSDAQ,

EOR, TXS and HA P (Table = [C]* *B*)’ $2,000 $4,000  $10,000  $30,000

Fourth and
Each
First Second Third Subsequent
Citation Rule Summary Offense Offense Offense Offense
N.J.A.C. 7:27-22.3(b)  Obtain Operating Permit Before
Operation
Class: Estimated Potential Emission of Source Operation
1.-4. (Nochange.)
5. Regulated pursuant to NSPS, NESHAPS, PSDAQ,
EOR, TXSand HA P (Table * [C]* *B*)® $2,000 $4,000 $10,000 $30,000
Fourth and
Each
First Second Third Subsequent
Citation Rule Summary Offense Offense Offense Offense

N.J.A.C. 7:27-22.3(c)  EmissionsNot Detected by
ContinuousMonitoring System or
Stack Test

N.J.A.C. 7:27-22.3(d)  Proper Operation
N.J.A.C. 7:27-22.3(e)  Other Conditions
Class: Emission of Source Operation

1.-4. (Nochange.)

5. Regulated pursuant to NSPS, NESHAPS, PSDAQ,

EOR, TXS and HA P (Table * [C]* *B*)° $3,000 $6,000  $15,000  $45,000
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Citation
N.J.A.C. 7:27-22.3(e)

Rule Summary
Emissions Detected by Stack Test

Class: Maximum Allowable Emission of Source Operation

Greater than 22.8 poundsper hour, or greater than 5.7 pounds

per hour for VOC and NO, , or air contaminants regul ated
pursuant to HAP (T able * [C)]* *B) ®):

1.-3. (No change.)

Citation

N.J.A.C. 7:27-22.3(q)

*N.J.A.C. 7:27-
22.3(uu)

N.J.A.C. 7:27-22.5(b)

*[Citation

N.J.A.C. 7:27-22.3(uu)

Citation
N.J.A.C. 7:27-22.14(d)

Rule Summary

Certify Report

Compensate with DER credits

Fourth and
Each
First Second Third Subsequent
Offense Offense Offense Offense
Fourth and
Each
First Second Third Subsequent
Offense Offense Offense Offense
$300 $600 $1,500 $4,500

A violation of thisrule provision will be

for failure to perform timely

considered a violation of the emisson limit for

testing or failureto install and/or

which DER credits were to be used for

oper ate control apparatus

Submit Application for Operating
Permit

Rule Summary

Compensate with DER credits for
increase in allowable emissions
under SOTA, BACT or LAER
permit

Rule Summary

General Operating Permit Terms
and Conditions

Class: Estimated Potential Emission Rate of Source

Operation
1.-4. (No change.)

5. Regulated pursuant to NSPS, NESHAPS, PSDAQ,
EOR, TXSand HAP (Table* [C]* *B*)®
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compliance and the user will be subject to
corresponding penalties.*

$2,000 $4,000 $10,000 $30,000

A violation of this rule provision will be considered
aviolation of the emisson limitfor whichDER
credits were to be used for compliance and the user
will be subject to corresponding penalties.]*

Fourth and
Each
First Second Third Subsequent
Offense Offense Offense Offense

$3,000 $6,000 $15,000 $45,000
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Citation Rule Summary First Second Third Fourth and
Offense Offense Offense Each
Subsequent
Offense

N.J.A.C. 7:27-22.15(b)1 Temporary Facility Operating
Permit Requirements

Class: Emission of Source Operation

1. (No change.)

2. From 0.5 through 10 pounds per hour, or 0.5 $800%°  $1,600%°  $4,000 ™ *[$12,500]*
through 2.5 poundsper hour for VOC and NO, *$12,000*0

3.-4. (Nochange.)

5. Regulated pursuant to NSPS, NESHAPS, PSDAQ, $3,000 $6,000 $15,000 $45,000

EOR, EHS, TXSAND HAP (Table* [C]* *B*)®

*[Citation Rule Summary

N.J.A.C. 7:27-22.3(vv) Compensate with DER credits for A violation of this rule provision will be considered
failure to perform timely testing or aviolation of the enisson limitfor which DER

failure to install and/or operate credits were to be used for compliance and the user
control apparatus will be subject to corresponding penalties.]*
4 Per Air Contaminant Exceeding Allowable Standard--Revoke Certificate to OperateUnder N.J.A.C. 7:27-
8 or Revoke Operating Permit Under N.J.A.C. 7:27-22 (if applicable).
6 NSPS (40 CFR 60)

NESHAPS (40 CFR 61)

PSDAQ (40 CFR 51)

EOR (N.J.A.C. 7:27-18)

TXS(N.J.A.C. 7:27-17)

HAP *[Table C]* (N.JAC. 7:27-22 *, Appendix, Table B*)

Based on each Preconstruction Permit incorporated into the Operating Permit, if applicable, or if not,
estimate of air contaminants with the stated emission rate without controls.

10

23.-29. (No change.)
30. Theviolations of N.JA.C. 7:27-30, Open Market Emissions Trading, and the dvil

administrative penalty amounts for each violation, are as set forth in the following
table:

186



Please refer to the May 15, 2000 edition of the New Jersey Redister for the official text of this adoption.

Citation

N.J.A.C. 7:27-30.7(a)

N.J.A.C. 7:27-30.9(a)

N.J.A.C. 7:27-30.9(a)

N.J.A.C. 7:27-30.10(d)

N.J.A.C. 7:27-30.10(d)

N.J.A.C. 7:27-30.12(c)-
()

N.J.A.C. 7:27-30.12(qg)

N.JA.C. 727-
*[30.12(i)5]*
*30.12(1)7*

N.J.A.C. 7:27-30.12(K)

N.JA.C. 7:27-30.12(I)

N.J.A.C. 7:27-30.14(a)1

N.J.A.C. 7:27-30.14(a)2

N.J.A.C. 7:27-30.14(a)3

Rule Summary

Notice of Generation must be true,
accurate and complete

Submit N otice of Transfer to
registry

Notice of Transfer mug be true,
accurate and complete

Submit N otice of *[DER]*
Verification to registry

Notice of Verification must be true,
accurate and complete

Use restrictions

Use period can’t begin until Notice
of Intent to Use submitted

Hold all DER credits when Notice
of Use submitted

Replace invalid DER credits

Rectifyinvalid verification

Use DER creditsto compensate for
alternative VOC control plan

Use DER creditsto compensate for
alternative NOx maximum
allowable emission rate

Use DER creditsto compensate for
innovative control technology plan
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Fourth and
Each
First Second Third Subsequent
Offense Offense Offense Offense

See N.J.A.C. 7:27A-3.61

$1,000 $2,000 $5,000 $15,000

See N.J.A.C. 7:27A-3.6¢

$2,000 $4,000 $10,000 $30,000

See N.J.A.C. 7:27A-3.6*

A violation of this rule provision will be considered
aviolation of the emisson limitfor whichDER
credits were to be used for compliance and the user
will be subject to corresponding penalties.

A violation of this rule provision will be considered
aviolation of the emisson limitfor whichDER
creditswere to be used for compliance and the user
will be subject to corresponding penalties.

A violation of this rule provision will be considered
aviolation of the emisson limitfor whichDER
credits were to be used for compliance and the user
will be subject to corresponding penalties.

A violation of this rule provision will be considered
aviolation of the emisson limitfor whichDER
credits were to be used for compliance and the user
will be subject to corresponding penalties.

A violation of this rule provision will be considered
aviolation of the emisson limitfor whichDER
credits were to be used for compliance and the user
will be subject to corresponding penalties.

See N.J.A.C. 7:27A-3.10(m)16 for civil
administrative penalties for violaionsof N.JA.C.
7:27-16.17(m)

See N.J.A.C. 7:27 A-3.10(m)19 for civil
administrative penalties for violaionsof N.JA.C.
7:27-19.13(i)

See N.J.A.C. 7:27 A-3.10(m)19 for civil
administrative penalties for violaionsof N.JA.C.
7:27-19.23(e)10
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Citation

N.J.A.C. 7:27-30.7(a)

N.J.A.C. 7:27-30.9(a)

N.J.A.C. 7:27-30.9(a)

N.J.A.C. 7:27-30.10(d)

N.J.A.C. 7:27-30.10(d)

N.J.A.C. 7:27-30.14(a)4

*[N.J.A.C. 7:27-
30.14(a)5

N.J.A.C. 7:27-
30.14(a)*[6]* *5*

N.J.A.C. 7:27-
30.14(a)*[7]* *6*

N.J.A.C. 7:27-30.14(d)

N.J.A.C. 7:27-

30.14*[(9)]* * (1)~

N.J.A.C. 7:27-
30.14*[(h)& (i)]*

N.J.A.C. 7:27-30.16(a)

N.J.A.C. 7:27-30.16(a)

N.J.A.C. 7:27-30.21(b)

Rule Summary

Notice of Generation must be true,

accurate and complete

Submit N otice of Transfer to

registry

Notice of Transfer mug be true,

accurate and complete

Submit N otice of *[DER]*

Verification to registry

Notice of Verification must be true,

accurate and complete

Use DER creditsto compensate for

MEG alert

Use DER credits for increase in
allowabl e emissions under SOTA,

BACT or LAER permit

Use DER credits for failure to

perform timely testing

Use DER credits for failure to
install and/or operate control

apparatus

Comply with conditions when using

DER credits for permitinsurance

Comply with conditions when using

DER credits for emission offsets

Prohibited uses

Submit Notice *[and]* of *[DER]*

Use

Notice of Use must be true,

accurate and complete

Use must comply with geographic

constraints
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Fourth and
Each
First Second Third Subsequent
Offense Offense Offense Offense
See N.J.A.C. 7:27A-3.61
$1,000 $2,000 $5,000 $15,000
See N.J.A.C. 7:27A-3.61
$2,000 $4,000 $10,000 $30,000

See N.J.A.C. 7:27A-3.6*

See N.J.A.C. 7:27A-3.10(m)19 for civil
administrative penalties for violaionsof N.JA.C.
7:27-19.24(c)

See N.J.A.C. 7:27A-3.10(m)8 and 22 for civil
administrative penalties for violations of N.J.A.C.
7:27-8.4(r) and 22.3(uu) respectively]*

See N.J.A.C. 7:27A-3.10(m)8 and 22 for civil
administrative penalties for violaionsof N.JA.C.
7:27-8.3(1) and 22.3*[(vVv)]* *(uu)* respectively

See N.J.A.C. 7:27A-3.10(m)8 and 22 for civil

administrative penalties for violaionsof N.JA.C.
7:27-8.3(1) and 22.3*[(vv)]* *(uu)* respectively.
$10,000*  $30,000*

$2,000* $4,000*

$2,000* $4,000*  $10,000'  $30,0001

A violation of this rule provision will be considered
aviolation of the emisson limitfor whichDER
credits were to be used for compliance and the user
will be subject to corresponding penalties.

$2,000 $4,000 $10,000 $30,000

See N.J.A.C. 7:27A-3.61

A violation of this rule provision will be considered
aviodation of the enisson limitfor which DER
credits were to be used for compliance and the user
will be subject to corresponding penalties.
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Citation

N.J.A.C. 7:27-30.7(a)

N.J.A.C. 7:27-30.9(a)

N.J.A.C. 7:27-30.9(a)

N.J.A.C. 7:27-30.10(d)

N.J.A.C. 7:27-30.10(d)

N.J.A.C. 7:27-30.22(a)-
(d)

First Second
Rule Summary Offense Offense

Notice of Generation must be true, See N.J.A.C. 7:27A-3.61
accurate and complete

Submit N otice of Transfer to $1,000 $2,000
registry

Notice of Transfer mug be true, See N.J.A.C. 7:27A-3.6"
accurate and complete

Submit N otice of *[DER]* $2,000 $4,000
Verification to registry

Notice of Verification must be true, See N.J.A.C. 7:27A-3.6*
accurate and complete

Record keeping requirements $500 $1,000

! The Department may reduce the base penalty by applying the following factors:

(1) Administrative type violation not affecting quantity
of DERs

(2) Violation affects quantity of DERs by 1 through
25%

3) Violation affects quantity of DERs by 26% through
50%

(4) Violation affects quantity of DERSs by greater than
50%

(5) Violation is reported to department and corrected by

filing an amended Notice

31. (Nochange)

(n)-(p) (No change.)
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Third

Offense

$5,000

$10,000

$2,500

Fourth and
Each
Subsequent
Offense

$15,000

$30,000

$7,500

70% reduction from base penalty

50% reduction from base penalty

25% reduction from base penalty

0% reduction from base penalty

25% reduction from base penalty



